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& NASH, answering the complaint of the 


herein, alleges upon information and belief: 


2lief as to the allegations contained in 
paragraphs "FIRST", "FIRST(A)", "SECOND", "FOURTH", "TENTH", 


"SIXTY-SECOND", "SIXTY-THIRD" and "SIXTY-SIXTH" of the comp!aint.| 


SECOND: Admits the allegations contained in paragraph 
"PIFTH" of the complaint, except denies that defendant AMERICAN- | 


ISRAELI SHIPPING CO. INC. was and now is a foreign corporation. | 


THIRD: Denies the allegations contained in paragraphs | 
"SIXTH", "SEVENTH", "EIGHTH", "NINTH", "ELEVENTH", "TWELFTH", 
"THIRTEENTH", "FOURTEENTH", FIFTEENTH", "EIGHTEENTH", 
"NINETEENTH", "TWENTIETH", "TWENTY-FIRST", "TWENTY-SECOND", 
"(WENTY-THIRD", "TWENTY-FIFTH", "TWENTY-SIXTH", "TWENTY-SEVENTH", | 
"(WENTY-EIGHTH", "THIRTIETH", "THIRTY-FIRST", "THIRTY-THIRD", 


"THIRTY-FOURTH", "THIRTY-FIVE", "THIRTY-EIGHTH", "THIRTY-NINTH", | 


PORTY- PTR Tn" "toe y lalel an Non per —- | faa ~ " 
FORTY-FIRST , FORTY-SECOND', “FORTY-THIRD’, "FORTY-FOURTH’, 


FPORTY-FIFTH", "FORTY-SIXTH (A)", "FORTY-SIXTH (C)", 


tmar et . " " — " " 7 
FORTY-SEVENTH", "FORTY-EIGHTH", "FORTY-NINTH", "FIFTIETH", 
n" o- " " a- ~ J wn! f om 
FIFTY-FIRST", "FIPTY-SECOND", "PIPTY-THIRD", "PIPTY-FOURTH", 


" 2 zit " a " " - e " a 
PIPTY-FIFTH", “FIPTY-FIFTH (A)", "“FIPTY-SIXTH", "FIFTY-EIGHTH", 
Ne na " Ne - n Nhe = n " 

SIXTIETH", "SIXTY-FIRST", "SIXTY-FOURTH", "SIXTY-FIFTH", 


"SIXTY-EIGHTH" and "SIXTY-NINTH" of the complaint. 


FOURTH: Admits the allegations contained in para- 
graphs "THIRD", "SIXTEFNTH", "SEVENTEENTH", "“TWENTY-FOURTH", 


TWENTY-NINTH", "FORTY-SIXTH" and "FORTY-SIXTH (B)"” 


Vu 


f the 


omplaint. 


FIFTH: Denies the allegations contained in paragraph 


"THIRTY-SECOND” of the complaint, except admits that on or 


about the 19th day of April, while the deceased was in 
1 Navigation Co. Ltd., 


aboard M/V DAHLIA, he sustained personal injuries while worki 
> 2 


SIXTH: Denies the allegations contained in paragraph 
"THIRTY-SIX" of he complaint, except admits that beginning in 
the deceased and the defendant Zim Isrsel Navigation 
Co. Ltd. entered into an employment contract whereby he was to 


serve as a seaman aboard said vessel. 


SEVENTH: Denies the allegations contained in para- 
graph "THIRTY-SEVEN" of the compleint, except admits that before 
the date of the deceased's injury said vessel made trips to and 


from the United States. 


EIGHTH: Denies the allegations contained in paragraph 


"PORTIETH" of the complaint, except admits that before the de- 


ceased was 


to and from 


NTH: Denies the allegation: contained in paragraph 


"PIFTY-SEVENTH" of the complaint, except admits that while the 


deceased was in the employ of the defendant Zim Israel Navi- 


gation Co. 


an Israeli port. 


TH: Denies the allegat’ -s contained in paragraph 


of the complaint, except admits that at the time 


his injuries the deceased was in the employ of the defendant 


Israel Navigation Co. Ltd. in the capacity of a seaman. 


ELEVENTH: Denies the allegations containea in para- 


graph "SIXTY-SEVENTH" of the complaint, except admits that the 


is now in active use by the defendant Zim Israel Navi- 


td. and under its control, 


ANSWERING THE SECOND ALLEGED CAUSE 


Ur AULLIUI 


TWELFTH: Denies the allegations contained in para- 


'SEVENTIETH", "SEVENTY-FIRST" and "SEVENTY-SECOND"” of 


complaint. 


ANSWERING THE THIRD ALLEGED CAUSE 
De ae eS 


THIRTEENTH: Denies having any knowledge or information| 


to form a belief as to the allegations contained 


"SEVENTY-THIRD" of the complaint. 


ThE} 


RTEENTH: Denies the allegations contained in para- 


ENTY-FOURTH" of the complaint, except admits that 


or about the 23rd day of April, 1968, while the deceased was in 
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efendant Zim Israel Navigation Co. Ltd. 


aboard said vessel, he sustained personal injuriés while working. | 


FIFTEENTH: Dei.’°s the allegations contained in para- 
Ne x = ' — oeee ’ Po 
graphs "SEVENTY-FIFTH", sEVENTY-SIXTH” and "SEVEN VEN" of 


ANSWERING THE CAUSE 


SIXTEENTH: Denies having any knowledge or information 
to 


paragraph "SEVENTY-EIGHTH” of the complaint. 
SEVENTEENTH: Denies the allegations contained in 


paregraph "SEVENTY-NINTH" of the complaint, except admits that | 
on or about the 23rd day of April, 1968, while the deceased was 


in the employ of the defe 


=] 


dant Zim Israel Navigation Co. Ltd., 


aboard said vessel, he sustained personal injuries while working. 


EIGHTEENTH: Denies the allegations contained in 


paragraph "EIGHTIETH" of the complaint, except admits that the 


deceased died leaving a surviving widow and child. 


NINETEENTH: Denies the allegations contained in 


paragraphs "EIGHTY-FIRST" and "EIGHTY-SECOND" of the complaint. 


ANSWERING THE FIFTH ALLEGED CAUSE 
OF ACTION 


TWENTIETH: Denies the allegations contained in 


paragraphs "EIGHTY-THIRD" and "EIGHTY-FOURTH" of the complaint. 


ANSWERING THE SIXTH ALLEGED CAUSE 


UF Oy he) \ 


TWENTY-FIRST: Denies having any knowledge or infor- 


oe 
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tained in paragraphs "EIGHTY-FIFTH and “EIGHTY-SIXTH 


AS AND FOR A FIRST DEFENSE 


TVENTY-THIRD: That at all the material times 
referred to .n the complaint, said vessel was in all respects 


seaworthy, properly equipped, manned and supplied, and that 
any injury suffered 
was not due or contributed +o by any unseaworthiness on the part 


of said vessel. 


TWENTY-FOURTH: That any injury suffered by t 


deceased, as alleged in the complaint, was due wholly or in 


part to his want of care, default or negligence, and not to any 
want of care, default or negligence on the part of the defendant 
Zim Israel Navigation Co. Ltd., its agents, officers, servants 


or employees, or others for whom it may be responsible. 
AS AND FOR A THIRD DEFENSE 


TWENTY-FIFTH: Upon information and belief, the 
plaintiff is a resident domiciled in Ecuador. At the time the 
deceased joined said vessel, he wes a resident of Ecuador and 
entered into a contract of employment with the defendant Zim 
Israel Navigation Co. Ltd., a corporation duly organized and | 
existing under the laws of the State of Israel. At the time of 


the deceased's accident and death, said vessel was sailing in 


international waters. | 


complaint should be dismissed upon the ground of forum non 


} conveniens. 
AS AND FOR A FOURTH DEFENSE 


| TWENTY-SEVENTH: On the 6th day of November, 1968, 


Mrs. BETTZ CUSME de MEJIA, widow of the deceased, in con- 


| sideration of the sum of Twenty-Four Hundred U.S. Dollars 
($2,400.00), released and forever discharged Zim Israel Navi- 

| gation Co., Ltd., and MV "DAHLIA" and the owners, agents, 
charterers, master, officers and crew of said Steamship from 


all claims for herself individually and as his widow and for 
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rising out of the deceased's alleged injury of 


| April 19, 1968, and his death on April 22, 1968. 


TWENTY-EIGHTH: By virtue of the foregoing, the 
complaint should be dismissed upon the ground of said release 
| Of all claims against the said vessel and her owners, agents, 
| charterers, master, officers and crew arising out of said 


| alleged injury and death. 


WHEREFORE, the defendant Zim Israel Navigation Co. . 
Ltd. demands judgment dismissing the complaint herein, together 


| with the costs and disbursements of this action. 


HILL, BETTS & NASH 


By: 


Attorneys for Defendant 

Zim Israel Navigation Co. Ltd. 
Office & P. 0. Address: 

26 Broadway 

New York, N. Y. 10004 


May 23 4 39 
$.0.0F N.Y 


UNITED ST TRICT COURT 


THOMAS I. FITZGERALD, Public Administrator 
of the County of New York, State of New York, 
as personal representative of the estate of 
JACINTO VICENTE MEJIA RENTERIA, 


: 71 Civ. 2992 
Plaintiff, : Judge Palmieri 


-against- 
ANSWER 
ZIM ISRAEL NAVIGATION CO., ZIM ISRAELI 
NAVIGATION CO., ZIM ISRAEL NAVIGATION CO, 
LTD., ZIM LINES and AMERICAN-ISRAELI SHIPPING 
CO., INC., 


> 


Defendants. 


Defendant ZIM-AMERICAN ISRAELI 
sued herein as AMERICAN-ISRAELI SHIPPING Cc 
attorneys, HILL, BETTS & NASH, answering the complaint 
Dlaintiff herein, alleges upon information and belief: 

PIRST: Denies having any knowledge or information 
sufficient to form a belief as to the allegations contained 
in paragraphs "FIRST", "FIRST(A)", "SECOND", "FOURTH", 
"SIXTH", "EIGHTH", "TENTH", "TWENTY - SEVENTH", "TWENTY-EIGHTH", 
"TWENTY-NINTH", "THIRTIETH", "THIRTY-SECOND", "THIRTY-FOURTH", 
"THIRTY-SEVENTH", "THIRTY-* 3HTH", "THIRTY-NINTH", "FORTIETH", 
"FORTY-FIRST", '¥ !-SIXTH", "FORTY-SIXTH(A)", "FORTY-SIXTH(B)", 
"FORTY-SIXTH(C)", "FORTY-SEVENTH", "FORTY-EIGHTH", "PIFTIETH", 
"PIPTY-SECOND", "FIFTY-THIRD", "FIPTY-FIFTH", "SIXTY-SECOND" 
and "SIXTY-THIRD". 

SECOND: Admits the allegations contained in para- 
graph "FIFTH" except denies that defendant ZIM-AMERICAN ISRAELI 


SHIPPING CO, INC. was and now is a foreign corporation. 


THIRD: Denies the allegations contained in para- 
graphs "SIXTH", "SEVENTH", "EIGHTH", "NINTH", "ELEVENTH", 
"TWELFTH", "THIRTEENTH", "FOURTEENTH", "FIFTEENTH", 
"EIGHTEENTH", "NINETEENTH", "TWENTIETH", "TWENTY-FIRST", 
"TWENTY-SECOND", "TWENTY -THIRD", "TWENTY-FIFTH", "TWENTY-SIXTH", 
"TWENTY-SEVENTH", "TWENTY -EIGHTH", "THIRTY-FIRST", "THIRTY- 
THIRD", "THIRTY-FIVE" , "THIRTY-SIX" » "PORTY-SECOND", 
"PORTY-THIRD", "FORTY-FOURTH", “FORTY-PIFTH", "FORTY-NINTH", 
"FIFTY-FIRST", "FIFTY-FOURTH", "FIFTY-FIFTH(A)", "FIPTY-SIXTH", 
"PIPTY-SEVENTH", "FIPTY-EIGHTH", "FIFTY-NINTH", "SIXTIETH", 
"SIXTY-FIRST", "SIXTY-FOURTH", "“SIXTY-FIFTH", "SIXTY-SIXTH", 
"SIXTY-SEVENTH", "SIXTY-EIGHTH™ and "SIXTY-NINTH". 

FOURTH: Admits the allegations contained in para- 


graphs "THIRD", "SIXTEENTH", "SEVENTEENTH" and "TWENTY-FOURTH"”. 
ANSWERING THE SECOND ALLEGED CAUSE 


FIFTH: Denies having any knowledge or information 
sufficient to form a belief as to the allegations contained in 


paragraphs "SEVENTIETH", "SEVENTY-FIRST" and "SEVENTY-SECOND". 
ANSWERING THE THIRD ALLEGED CAUSE 
Sa e Oe a  e e e 


SIXTH: Denies having any knowledge or information 
sufficient to form a belief as to the allegations contained in 
paragraphs "SEVENTY-THIRD" and "SEVENTY-SEVENTH", 

SEVENTH: Denies the allegations contained in para- 
graphs "SEVENTY-FOURTH", "SEVENTY-FIFTH" and "SEVENTY-SIXTH". 


ANSWERING THE FOURTH ALLEGED CAUSE 
Ee ee ere 


EIGHTH: Denies having any knowledge or information 


sufficient to form a belief as to the allegations contained 


in paragraphs "SEVENTY-EIGHTH", "EIGHTIETH", 


and "EIGHTY-SECOND", 


NINTH: Denies the allegations contained in paragraph 


"SEVENTY-NINTH". 
ANSWERING THE FIFTH ALLEGED CAUSE 
ee 
TENTH: Denies the allegations contained in para- 


graohs "EIGHTY-THIRD" and "EIGHTY-FOURTH". 
CAUSE 


Denies having any knowledge or informati 
sufficient to form a belief as the allegations contained in 
Paragraphs "EIGHTY-FIFTH" and 


TWELITH: Denies the allegations 


paragraph "EIGHTY-SEVENTH", 


AS AND FOR A FIRST DEFENSE 
THIRTEENTH: Decedent had no contract or relation- 


ship with defendant ZIM-AMERICAN ISRAELI SHIPPING CO. 


AS AND FOR A SECOND AFFIRMATIVE DEFENSE 


FOURTEENTH: Plaintiff has failed to state a 
against defendant ZIM-AMERICAN ISRAELI 


which relief can be granted. 


WHEREFORE, the defendant ZIM-AMERICAN ISRAELI 


SHIPPING CO, INC. demands judgment dismissing the complaint 


together with the costs and di bursements 


memoer oO rirm 


Attorneys for Defendant 
Zim-Israeli Shipping Co. Inc. 
One World Trade 


Suite 5215 


New York, New York 10048 


center 


THOMAS M, BRE 
Attorney for } 
160 Broadway 
New York, 


UNITED STATES 


SOUTHERN DISTR 


Thomas I. Fitzgerald, Public Administrator' 
of the County of New York, State of New ‘ 
York, aS personal representative of , 
Jacinto Vincente Mejia Renteria, , 


Plaintiff, 


vs. 


cim Israel Navigation 


the-annexed affida 


~e 


March 


L. Palmieri, United 
the United 
Manhattan, City of New York, on 


at 10:00 o'c]l in the forenoon of t! 


thereafter can be neard for an order pursuant to 
Rule 5 1 Rules of Civil Procedure 


this action for ] o State a meritous clain, 


such other and further relief as the Court may deem proper. 


Dated: New York, New York 


March 19, 1975 


HILL B 


y'¢ : aft. Z - 
A Member of tne rn 


Attorneys for Defendant 
ne World Trade Center 
Suite 5215 


New York, New York 


orney for 
Broadway 
York, New 


UNITED STATES DISTRICT COURT 


aie Wsw dT 


SOUTHERN DISTRICT OF NEW YORK 


iteatetieatiaieieitetee eee ee x 

Thomas I. Fitzgerald, Administrator : 

of the County of New York, State of New 

York, as personal representative of : 

Jacinto Vincente Mejia Renteria, : 
Plaintiff, : 

ta 
vs. $ AFFIDAVIT 

Zim Israel Navigation Co., Ltd., : 

et al., $ 
Defendants : 

eaten e e x 


STATE OF NEW YORK 


COUNTY OF NEW YORK ) 


ROBERT S. BLANC, being duly sworn, says: 
I am a member of the firm of Hill 
attorneys for the defendants, Zim Israel Navigation Co., Ltd. 
nereinafter Zim Israel) and Zim American Israeli Shipping Co., 
Inc. (hereinafter Zim American). 
I submit this affidavit in support of Zim American's 
motion for summary judgment dismissing the complaint on the 


ground that the cause of action against said defendant is 


3 


without merit. 


The complaint alleges that the decedent was injured 
in April in 1968 while working aboard M.V. DAHLIA and that the 
injury was caused by the negligence of the defendants and 
the unseaworthiness of the vessel. 


The complaint named Zim Israel Navigation Co., Ltd., 


N 


im American Israeli Shipping Co., Inc. (improperly sued as 
American Israeli Shipping Co., Inc.) and three other non- 
existent corporations. In the following forty-two paragraphs 


of the complaint it was alleged that each of the above five 


named defendants severally: 1) owned, operated, managed and 


controlled said vessel; 2) employed the decedent and; 
3) was a duly authorized agent to carry on the business of 
another named defendant in New York. 

Plaintiff's attorney initially pleaded i norance as 
to who, among the five named defendants, owned the vessel or 
employed the decedent. After three years of discovery 
plaintiff's attorney continues to profess ignorance as to these 
fundamental issues. It is inconceivable that, on the eve of 
trial, plaintiff's attorney can allege in good faith, that 
these issues are unresolved. 

Zim American has denied that it ever owned, operated, 


managed or controlled said vessel and further denied that it 


As it aopears in the affidavit of Egon Gruenhut, 


bmitted in supr-rt of 


» 
@ 
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(attached hereto as Exhibit 
this motion), Zim American is the disclosed agent and reore- 
sentative in the United States of Zim Israel. Its activities 
are solely those of a husbanding agent for its principal. 

The plaintiff's attorney is -firgeable with 
knowledge of this. Lloyd's Register of Shipping for 1968 
shows that Zim Israel owned said vessel, not Zim American. 

(a copy of the relevant port in Lloyd's Register is attached 
as Exhibit B). 

Plaintiff's attorney has received a copy of the 
decedent's employment contract, dated May 8, 1967, which shows 
that Zim Israel was the employer of decedent, not Zim American. 
The contract was arranged through Maritime Enterprises, “iu 
Israel's Guayaquil agent (a copy of the employment agreement 
is attached hereto as Exhibit C). 

There is a reason why plaintiff's attorney refuses 
to admit that which has become obvious. To do so would be 


an admission that there is no valid cause of action against 


+ 


=¢ 


Zim American. Plaintiff's attorney is thoroughly familiar 


with the shipping industry and is aware that shipping lines must 


maintain agents in their various ports o 


~ 


call. Since he was 

the attorney of record for the plaintiff’ in Moncada v Lemuria 
Shipping Corp., 491 FP. 2d 470 (2 Cir. 1974) he knows that | 
these agents do not own, cperate or <ontrol the vessels of 
their principals nor do they emoloy the seamen aboard those 
vessels. The cause of action against Zim American has been a 
ruse to mislead this Court into believing this action was not 
between aliens and also to induce the Public Adm 


nistrator t 
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believe that the alien decedent died possessed of a cause of 
action in New York, to wit, against Zim American. 
However, this point has been litigated both in our 
Pederal and State Courts. Defendant is a disclosed husbanding 
agent for Zim Israel. In such capacity it is neither an employ- 
7 


er of seamen nor an owner, operator or controller of vessels. 


See Scully v Zim Israel Nav. Co., Ltd. 


1968 (a copy of Judge Tenney's opinion is attached hereto as 


Exhibit '; McCoy v American I 281i Shipping Co., Inc., | 


42 Ad2d 12, 344 NYS2d 707 (1st Dept. 1973) aff'd 34 Ny2d 569 


(1974). 


As held by this Circuit in Pitzgerald v Westland 
Marine Corp., 369 F. 2d 499 (2 Cir. 1966). 

7". . . @ law suit is a search fo truth and the 
tools are provided for finding out the facts before 
the curtain goes up on trial. (Citation omitted). 
The summary Judgment procedure contained in Rule 56 
is just such a "tool" becaus it enables the Court 
to determine if the "curtain should be raised at | 
all. (Citation omitted). In this case... "the 
essence of the complaint against Westland was that it 
owned, operated and controlled the vessel in question 
at the time of the disaste.."” But this Court has 
stated "mere formal * * * allegations, while suffi- 
cient to stand as pleadings * * * [are] to be 
pierce t:pon Rule 56 motions and * * * [may] not 
forestail the award of summary relief." Citing 
Dresseler v M.V. SANDPIPER, 331 FP. 2d 130, 132 (2 Cir. 

A). ccord, schwartz v Associated Musicians of 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


of the County of New York, State of New 
York, as personal representative of 
Jacinto Vincente Mejia Renteria, 
Plaintiff, : 
vs. : AFFIDAVIT 


Zim Israel Navigation Co., Ltd., 
et al., : 


STATE OF NEW YORK 
COUNTY OF NEW YORK } 


EGON GRUENHUT being duly sworn, deposes and says: 

I am attorney-in-fact for Zim Israel Navigation Co. 
Ltd. and executive vice president of Zim American Israeli 
Shipping Co., Inc. 

I am fully familiar with the corporate structures 
and functions of the defendants, Zim Israel Navigation Co., 
Ltd. and Zim American Israeli Shipping Co., Inc. 

im Israel Navigation Co., Ltd. is an Israeli 
corporation having its pri.cipal place of business in Haifa, 
Israel. At all times, it has been the sole owner, operator, 
manager, controller and supplier of the vessel M.V. DAHLIA. 
It employed the decedent, Mejia Renteria, and said decedent 
was in its -ole employ at the time of his injury and death in 
April of 1968. 

Zim American Israeli Shipping Co., Inc. is a New 
York corporation having its principal place of business in 
New York City. At all times it has been the disclosed agent 
and representative in the United States of the Zim Israel 


Navigation Co., Ltd. As agent its scope of authorized 


(Page 1, Exhibit "A") 
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” ] 


activities is limited to general administrative matters, cargo 
bookings, and passenger bookings. It never owned, chartered, 
operated, managed, controlled or supplied the vessel M.V. 
DAHLIA. It never owned, chartered, operated, managed, 
controlled or supplied the vessel M.V. DAHLIA. It never 
employed the decedent, Mejia Renteria. It had no represen- 
tatives or employees working aboard the M.V, DAHLIA at the 
time of decedent's employment, injury, illness or death during 


the mothof April 1968. 


Sworn to before me this 


ec 
IS~ aay of March, 1975 


PETER L. Mc HUG 
Notary Public, State of New Yoel 
No. 24-7844245 
Qualified in Kings County 
Certificate filed in New Yorx County 
Commission Exoives March 30, 1976 
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ome 21M ISRAEL NAVIGATICN Co:xPay Loomp, 
HATTA, ISRAEL 


Ue aeresy con2izm car egreerszt ts Smey you in cx> service under the Pollowing 


« - ‘ > Sa FT Vorr’s ‘ ‘ 
i. Zou vill Se exnlayed in the camsicy o2 Callersoy on beard the vessel 
> ae he ; er nnoenciad aad. SE . : 
L/V. DAET IA OF Aay ounsr vessel\s) designated Sy Us from tine to tine 


(cancers ineizssa). 


2. The period cf your ecnloymert with us cs aforesaid will te for -.28ter's sntion 

s3 freathe 8th éxy of May 1557 provided however tac, caeuld the 
perice of your extlcqjoe="” expirs at & tice unen use vessel on waich you cre then serving is” 
mot ct the pert ubere ye 4 comme|rced your caploynent kereunder, we shali ve entitled 
eute=mticelly to extend the pericd of your exployment witil the vessel recches e port 

in icreel or exy cii&=> port, es ve 22 cur aiceretion my decide, 


3. Toc Tormescticn Zor your services will te US=$90.c0 per msnth, it is veing 
clearly utltsrstcsa thot this arsest chall cover cll poymenss aus to you, - -cluéing cals 
sccinl biosstts, aliccences and exy cthe> Soyments end ccoliments whatses. cr. Overtize 
Worst vill te mid ct the rote oP — US-S0.49 per bear, eight (8) vorkizs keurs enount 
to ons eoy'a work, foctyseven (47) wosuinz sours exourt to ase veek's vor. 


“ 


2 
add 


4. Dorin the perio 2 yer Gmleyasnt hereuzae>, you will te reonire’ to vere during 
such coms cri ct couch tices cs my 2 4252-to tire te oDtered by the Ms_agecert Repre- 
sentative oF Master of, exd o> yorr Superiars, ca the vessel em which you «re Ving. 

2 farther required to cemmly with eny and oll instrrstions end é-recvicns as muy 
foam sizz to time be civen by the Master exd/or yoo> Superiors es aforesaid. 


Se Yer vill ta extitled to a mid com? leave ct the rote of tuelve (12) deys rer year 
OF FO . 22 for oxy’ shorter or lonzer pericd of actusl eaplcyment hereunder. The tire at 
Wancl ~~. L3sve vill te sooxted will te éatermined ty us, it being understood that, as 
for 2s 5s. Tole, t3 <unll exizcvour to grant you leave at cuch time(s) as you my, by 
thisty \ic, dys =i to writtanotice Tequest. 


S. fc. . ce 3 Dass Cicily iL2 peried of your expleyment bereuntes, you . 
Wik So Clee we a Le (55) Gav's “td Bieks leave per year or pro reta 


fer tus «484 ¢. 2 oS Lees we th? wise coy medical trestuext during ~ 


fo en 
ae sh . s- 
BUCA So Tle . WO ba ~/ Soe 


7. Uses tis tet=stie) rem comloyui=s Tersustew, you vill ve entitled to repetricticn 
at Vole you camecse yom coovices hereun4ar, save 
tae cyels tt the temmicsticn of Yom Coalcgjoent bareuna= tosulted fie 4 breseh ty 


8. NoCISIsasSins cmaychicg to tha centrory herein contcined, vo small ce extitled to 
termizita your ecnloymace Sereuwéa=e by giving you seven (7) décys' Toior sotice in writing 
toe t=st e2Zsct. ee 
9. In cosa of treach of Aicetpline or negligence, ve shall te entitled to terminste tke 
contract ct any Size without prior notice, and without any additional paysenotsistcs2 ° 
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20. TS 23 coced on4 witerstscad ‘hat, seve fur the royr=mts e=essly mrovidad Zor in 
3 Sots, you vill ost te extitlea to oy Myntesss oS conrensation waatscever, iuding 


SS clit, Scoverance coy, im ecomection with the termimtics, Zar any reason waontsoever, 


b@ Covesced ty, c=2 Saeed, 22 cctordome vith 4 


- ana > a, - 4-77? oe 7 < 
mocsssity of omy ssterinle cttce awe: 


SS 2S CSay Woived cod dispensed tii. 


3 mserstecd tons 2D! RAL mates e9 =oDey Cf Baics, isssel, ceserre the 
Sorawtate tos crew cantar in Gest Pm any pert by acy recos snay choose. 
scrmistsd Uy stip, the orev mice is requived to work ectil ary: 42g cee 


7 - - see a@ 
DOSS Sees to ths poo oP re. 


moma of trisl rricd ‘=2>3 woick the 
withezs further cvitissticn, the services of this 
hin to pot of hiring, tt is hovever, unéerstood that the crew 
Cm tue cate cf the signing of this contract. 
Years 2atthfulty, 
203 ISRALL BavicaToy COMPASY, LOWTED 
jets 


a 
Rony J. Almeida, 

liaritine Enterprise 
Guayaquil, Zcuador 


Exhibit "c" 


HEMICAL CO. vs. M/T GRENA, ET AL. 1209 


See discussion in Ginararne & Brick, The Law of Admirally, 193, 
194 (1957). Jefferson is not the type of party that COGSA was 


- intended to protect. It is a substantial corporation who, with fal 


imowledge, signed a contract of carriage which contained 2 clause 


~> exonerating {be other party from liability for the type of contamina- 
+ tica that occurred here. Jefferson is not being required to bear the 
= burden for something that it did not openly agree to. 


This Court finds that the bills of lading issued for the two ship- 
meats in question here were nothing more than receipts for the 


t+-. cergoes shipped, and that the Charter Party represented the actual 


agreement Leiveen the partics. I also find that COGSA does not 


~~~ apply toa bill of lading which remains in the Lands of the charterer. 


Therefore, the exoneraticn clause relieves the M/T Grena and her 
owners, A/S J. Ludwig Mowinckels Rederi, of any responsibility for 
the contamination of the cargoes on these two voyages, and it is 


> ORDERED, AnsunceD, anp Drcreep that judgment be entered in faror 


oi Mowinckels and against Jefferson, with costs beiag taxed against 


2 Jeferson. 


Counsel for defendants will submit to the Court a form of judg- 


> #j/-S+ ment after first securing the approval of opposing counsel. 


WILLIAM SCULLY, Pleintiff, 


re 


ZIM ISRAEL NAVIGATION CO., LTD., ET AL., Defendants. 


68 Civ. S06. 


REMOVAL OF CAUSES—For Diversity—Disclosed Agency No Bar. 

Where loogslioreiaa, « resident of New York, sued foreign shipowner, its 
disclosed general scent and discloved Inca! cargo representative in New 
York State Court, and shipowner remored the case to the federal court, 
held: As both disclosed qzents lacked ownership and control over the 
vessel epd hence could not he liable, lougshoreman’s motion to remand 
the ense to the state court denied. 


Maatry M. Baxter (Semex & Parrcaxy, of Counsel), for Plaintiff. 
Lexxaro K. Rawnoser (Haront, Ganoxer, Poor & Mavens, of Counsel) 
for Defendant 


EXHIBIT "p" 


BSua=sasasase 


1210 1968 AMERICAN MARITIME CASES. 
1968 AMC 
Crraetes H. Texwer, D. J.: 

Pollowing remoral by defendant Zim Israel Navigation Com pany, 
Ltd. (hereinafter referred to as “Zim Israel’) of this loassbore- 
mao’s persoual injury claim from the State court to this cuurt, plain- 
tiff uow mors for an order remanding the action to the Supreme 
Court, State of New York, New York County. 

The grounds for the removal were that Zim Israel was the reul 
defendant in interest and that there existed the requisite diversity of 
citizenship and matter in controversy. 

The plaintif joined as co-defendants in the State court and in the 
Present action, American Isrueli Shipping Company, Iac, and Medi- 
terrenean Agencies, Inc. The first-nemed is the disclosed agent and 
General represectative of Zim Israel and had no control orer the 
employment and operation of the ressel involved herein and no em- 
ployees or representatives sboard her at the time of tha alleged 
accident. 

The second-named is the cargo representative in the United States 
for Zim Israel but does not Operate or control the vessel involved 
herein in any way, does not employ her crew nor dictate or s ipervise 
the manner in which the cargo should be loaded; nor did it have eny 
emplnyees or representatives zhoard to supervise the cargo operations, 

It seems cle — thut these disclosed agenty, lac king ownership or 
control over the vessel, cunnot be held liable herein, and that in any 
event the removal of the action to this court was proper. Di Henedelio 
vs. Moller S.S. Co., 1960 A. i. 0 741, 186 F. Supp. 228 (E.D.N.Y, 
1959). 

The motion to remand js accordingly in all respects denied with 
costs to defendant Zim Israel. 


So ordered. 


FITZGERALD v. ZIM ISRAEL NAVIGATION CO., ET AL. 
71 Civ. 2992 (ELP) 


Motion granted. See opinion dated May 16, 1975, 


filed herewith. 


Dated: New York, N. Y. 


cna RC eer nk nen 


EDMUND L. PALMIERI 
ue. 3 D. dS. 


GIL 6 1 AVIN 
TUSOUOIA 


° 
> ee we de a ae ee ee » 
x eee. OF Neen 
Thomas 1. Fitzgerald, Public Adminis- 71 Civ. 2992 
trator of the County of New York, State : 7 
of New York, as personal representative Judge Palmieri 
of Jacinto Vincente Mejia Renteria, . 
Answering 
Plaintiff, H Affidavit 
to Motion 
vs. H of Zim american 
Israeli Shippir 
Zim Israel Navigation Co., Ltd., et al, : Co.,inc. 
Defendant. : 


says: 


defendant ZIM AMERICAN ISRAZLI SHIPPING CO.,INC. under nule 


At the same time that this affidavit is being 
served, another affidavit is being delivered in answer to 
the motion of Zim Israel Navigation Co. Ltd., another 
defendant in this case. Your dersnent respectfully requesta 


that the Court read this other affidavit and exhibits 
because it answers many of the contentions put forward by 
the Zim American Israeli Shipping Co., Inc. = the moving 
party in the present motion. Please refer to pages 1 and 

2 - exhibits 1 and 2 on American ownership. With reference | 
to Zim American Israeli Shipping Co. Inc. as employer - 
please refer to pages 3 and 4 = exhibits 3 and of my other 


affidavit. Let me add that the name of American Israeli 


Shipping Co. Inc. was changed to Zim American Israeli 


Shipping Co. Inc. = the moving party in this motion. 
yr r 7 


Attached is a copy of a letter dated October 16, 


| 1973 om the stationary of TRANS-SEAS ECUADOR SHIPPING AGENC™E=$, 


of Guayaquil, Ecuador, So. am., exhibit l. The exhib! 
indicates that this agency was the hiring representative of 


American Israeli Shipping Co. Inc. The letter - in its first 


| paragraph - refers to the same company as its principals with 


| 


reference to work instructions for seamen aboard the M.V. 


r 


ZIM GENOA. In 1966 another Ecuadorian agent referred to this 


| Gefendant as employer and owner - see exhibit 3 of my other 


| 


i] 


| 


| 
} 


| 
|| 
i 
| 
| 


jof the defendant will be referred to in the brief for the | 


affidavit. The 1973 letter indicates that American Israeli 
employed the seamen on Zim vessels and actually operated and 
owned these ships in Morth and South America. The labeling of{ 


Zim Israeli as the owner in Lloyd's Register of Shi ping 


;}does not indicate the actual owner and operator of the vessel 


and the employer of the plaintiff. The Court is ent 
lcok through the facade erected by the defendants - whether 


for tax or other purposes - in order to find out the actual 


jowner of the ship and the employer -f the plaintiff. 


The Scully case - exhibit D in defendant's 
affidavit - states that American Israeli had no control over 
the employment and operation of the vessel. The facts shown 
by the plaintiff in the two answering affidavits and exhibits 
show the contrary. 


The other cases cited at page 3 of the affidavit 
€ 


4240 


plaintiff submitted with this affidavit. 


Let me add that exhibit C - plaintiff's employ- 


i 
| 
ment contract - is similar to the one disregarded by the 
i 
j}United States Supreme Court in the Rhoditis case 398 U.3 


306, 90 S. Ct. 1731 (1970). The employment c atract in the 


Rhoditis case was signed by a Greek seaman and referred 


Greek law. 


The affidavits of the plaintiff and his exhibits 
ndicate clearly that questions of fact exist on ownership, 
operation and employment aboard the vessel. These matters 
can not be disposed of on a motion for summary judgment and 


should await the full trial of this action. 


RE, your deponent respectfully requests 


1. The motion of the defendant Zim American 


Israeli Shisping Co. Inc. for summary judgment be denied; 
2. The Court grant such other and furthe- relief 


as the justice of this 


Sworn to before me this 
20th day of March, 1975. 
f 
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cNTPEN emsene nresaream 
UNITED STATES DISTRICT 


SOUTHERN DISTRICT OF NEW 


THOMAS I, PITZGERALD, Public Administrator 

of the County of New York, State of New 

York, as personal representative of the 

estate of JACINTO VICENTE MEJIA RENTERIA, 
Plaintiff, 

~against- 

ZIM ISRAEL NAVIGATION CO., ZIM ISRAELI 

NAVIGATION cr "IM ISRAEL NAVIGATION 

CO. LTD., S and AMERICAN~" °RAELI 

SHIPPING 


Defendants. 


BETTS 
ttorneys for the defendants herein, and I submit 


on behalf of the Zim-American Israeli Shipping Co., Inc. 


(ZAISCO) in reply to the answering affidavit of the plaintiff's 


attorney, Thomas M. Breen, to said defendant's motion for 


Summary judgment for failure to assert a meritorious clain. 


Plaintiff's attorney alleges he knows neither «10 em- 
ployed the plaintiff's decedent nor on whose vessel said 
decedent was employed. After three years of open discovery and 
admissions by the defendants this can only be termed a feigned 


ignorance, 


In its motion for summary Judgment ZAISCO has sub- 
mitted the following evidence on the issue of ownership of the 


vessel and employment of the deceased: (1) the affidavit of 


a 


oa 


9 
es 


a Gruenhut, executive vice president of ZAISCO and attorney 


in fact for Zim Israel; (2) a copy of the relevant pages of 
Lloyd's Register of Shipping;and (3) a copy of the employment 
contract between Zim Israel and the decedent. The evidence 
therein conclusively establishes that Zim Israel owned, operated 


and controlled MV DAHLIA and employed the decedent. 


In opposition to ZAIS7O'S motion for summary judgment 
plaintiff's attorney offers no evidence but merely his own 
affidavit denying the validity of the evidence submitted in 


ISCO'S motion. 


5 


in this affidavit plaintiff's attorney refers this 
court to three meaningless pieces of correspondence and a number 
of cancelled checks from which his utter confusion is allegedly 


derived. (Exhibits 


Ww 


and 4 to plaintiff's answering affidavits.) 


As has been expliined, ZAISCO is a disclosed husbanding 
agent for Zim Israel. One of the functions which it performs for 
its principal is arranging for the hire of seamen for Zim 
Israel's vessels. In doing so it has subagents or contracting 
parties in the various ports where seamen are found. For this 
reason the Ecuadorian agents direct their correspondence to 
ZAISCO with respect to the hire of seamen. The agents in Ecuador 
(Rony Almeida of Maritime Enterprises and Sergio Bosero of Tran- 
seas) are themselves ex-seamen. Theiv simple communications were 
not meant to be interpreted as legal documents and are certainly 
not probative of what the plaintiff's attorney contends. The 


fact cannot be ignored that the contract which plaintiff's 


decedent signed was with Zim Israel of Haifa, the true principal. 


Since these letters by themselves are without probative 


value and plaintiff's attorney does not intend to cal? the 


authors to testify at trial they are insufficient to defeat a 


With respect to the cancelled checks submitted as 
Exhibit 4 to the answering affidavit, ZAISCO issued them as 
agent. The checks were issued in consideration of a release 

l executed by the decedent's widow. The release runs to ZAISCO'S 

|| principal, Zim Israel. (A copy of the release is attached 
hereto as EXHIBIT A.) The checks by themselves are probative 


of nothing and raise no question of fact. 


Plaintiff's attorney is totally without proof and 
wholly unable to prove that it was ZAISCO who owned MV DAHLIA 
and employed the plaintiff's decedent. Defendants’! proof 
establishes without a doubt that Zim Israel owned, operated and 
controlled the vessel and employed the decedent. The fact that 
plaintiff's attorney obstinately refuses to acknowledge that 
which is both proven and common knowledge does not establish a 
| question of fact. Under Rule 56(e) plaintiff has utterly failed 
i to meet his burden and the causes of action against ZAISCO 


should be dismissed as wholly without merit. 


WHEREFORE, it is respectfully submitted t’iat the 
motion of Zim-American Shipping Co., Inc. for summary judgment 


for failure to state a meritorious claim must be granted. 


| Sworn to before me this ) IP Z 2 GE 
| : Le Z iB: / p l + og 
|| &th day of April, 1975. aes —— 
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RELEASE OF ALL CLAIMS 


FULLY 


READ CARE 


By signing this you give up EVERY right you have. 


' a 


I = y--3 + 


— — a aw Yee 


Here Claimant should write (if be can) bis own name and age 


—_ . 2a; 


= ween 


DOLLARS ($ 


1° 
u 


nited the 
vidually and as the widow of Jacinto Vicente Mejia 
Reaterta and for his child, 


(Here the Claimant, if he can write 


Tica, the receipt of which is heret 


enh eSASe and fo 


“release” to indicate bis understanding of what he 


nacy pale 
DAHL LA 


Zim Israel Navigation and MV 


mersaips to be clease 


successors and assigns, and their several steamshi 


My MDAMLEA" 


——_—ind the owner, agents, charterers, master, 2/*cer. 


each and every 


atter 
¢ 


hich happened b 


is pa 


imitation of any 


going general terms because of LBjuries sustained 0 


Vicente Mejia Renreria cn 


Anril 19, 1968, while he was emalo: yedas a sallezy soy on tag MY "Dan. 


-he_died on April 22, 1968. 


THIS IS A RELEASE 
I am giving up every right [ have. 


{ know that in signing this release I 


cident th ot now know I also kn a ia 
r to be worse than they seem to me now. I accept al! 


ther money. I am satisfied. 


r warrant that the above mentioned sum is received by me in 
4 claims and demands whatsoever. 


The following is to be filled in by the Claimant himself in his own } 


wee 

1, Have you read the foregoing paper? A__.__._$___ Y4S. enw ae ae | 
(Claimant may write here euher “yes” or “no 

2. Has the paper been read to you? A SE eee oe . seine snecatethant 
Creimant may write bere evher ya or ne 

3. Do you understand the nature of the paper? A oh. 


yes, I co 


6 Do you understand 


t signing aper set iam you have for DAMAGES 
as for maintenance, cure and wages? 4 ~sS Tr pee ee 
ee aimant may write here “yes 4 gto he ersta c 
witness whereof I have hereunto set my hand and seal ¢ 8 canto nthe Gol — SEL SET 


THIS IS A RELEASE 


_ tf 


eget f Fo ee Cfo SL ce (SEAL) 


5 EX IT A 
upon the words 
“THIS IS A RELEASE” immediately above. 


5 


Claimant, if he wishes to sign, should write his name 


Certificate of Witness 


the R a 
tle Heiease on 


of this paper 


was execut 


fyi! 

fully 
(be oF she) 

understood its 


ct and deed 


a. 
" 


Witxgss our hands, and seals on the day, mo and 
4 
~ 4 
r- 
et a q-8> 6 
Nome \ (Address) 
373 Je 
(Address) 


Acknowledgment Before Notary Public or Commissioner of Deeds 


STAVE CP eee ; 6 Pe 


On the date of the execution of th 


Der- 
per 


own to executed 


this Release, and acknowledged that_ 1g and duly 


f expressed. 


Certificate of Interpreter 


I hereby certify that the Release on the reverse side of t 


f 
it 


aper was executed in my pres- 


ence by said Claimant and that I correctly ’ translated the entire Release from the 


English language into the mother tongue of sa and_.she acknowledged that_.she 
be or she) 
ft od its contents and meaning and executed the same as_her__ free act 
(bes or ber) 

and for the sole consideration therein expressed. 

‘a 

ae 

\/ 


ANTERPRETER 


a — dn - 


ADDRESS 


noom ic 


of ROBERT S$. BLANC, sw 


the United States Court House 


time barred, or in the alternative; 


to Rule 12(b) of the Federal 


and for such other and furt 


proper. 


sr 


for an order 


TTCR 


NULLS 


tne anne xe 


Procedure, 
non conveni 


court may deem 


rm 


as soon 


e Firm 
Defendants 
Center 


ween ew cee www nn nnn we nn nee n nen neenee- === =X 


Thomas I. Fitzgerald, Public Administrator 


Pub | 
of the County of New York, State of New : } 
York, as personal representative of Jacinto 71 Civ. 2992 
Vincente Mejia Renteria, $ Judge Palmieri 


| 
| 
| 
UNITED STATES DISTRICT COURT 
{i} SOUTHERN DISTRICT -OF NEW YOF 


Pi nr+irr e 
Plaintiff, : | 
ena - TernmauTT } 
VSe AFFI Vil | 
| 
7 c 1 Navig 3 + T+ 7 ‘ 
Zim Israel Navigation Co., Ltd., et al. : 
| 
Defendants. 2 


cmare Ap wet — \ 
|| STATE OF NEW YORK ) 
} ( ee 
( =? 
| PAT An *  wrADY 
1} COUNTY OF NLW YORK 
} 
} aciaiemenae i aie meee. ta kee haa a eee 
| ROBERT S. BLANC, being duly sworn, y 


7 A 7 af 4 ma ++ 4 a ated o * | 
1) for lack of subject matter jurisdiction and; 

| 

! ‘ 


wee 


this action 


standing stems from 


of a cause of action 


defendant. The alleged cause of action 
2 © sean CAR \ ‘ j 
>t (46 USC 685 et. seq.), Death he | 
; ~- f i ed - ~ 7 ne 4 
High Seas Act (46 USC 761 et. seq.) and the General 


ntact between 


-des) ming 
governing 


defendant's 
tional 
ploye 
vessel sails under the flag of Israel. The vessel 
with Lloyd's Register of Shipping as 

defendant is a corporation existing under the laws 

@ll times has been the s owner, operator and 
aid vessel. 

Plaintiff's sister Mercedes Alvarez Renteria commenced 
suit) by service of a summons and complaint on July 6, 1971, more 
than three years after the injury and death of the decedent. 

Plaintiff, in his complaint, alleges that this court 
has jurisdiction over this cause of action because said defendant 
was organized by Americens [par. 58]; is owned, [par. 49] oper- 

ted and controlled by Americans [par. 54]; said defendant and 
aid vessel have their principal contacts with 
the flag of Israel is in this instance 
convenience [ 
allegations remain unsupported and wholly 
without merit after more than three and one half years of dis- 


covery. 


was organized by the Jewish residents of Palestine in 1945 to 
carry refugees from Hitler's Europe to Palestine for the purpose 


born in war and to date has had its land borders closed on all 


srael's national survival that it maintain a 


transported 46% of Israel's foreign trade. 


gn 
Defendant's base operations and vrincipal place of 

business is in Israel, all of defendant's officers are Israeli 

citizens. The stock ownership of defendant is 100@ Israeli. 


Because of said defendant's vital economic role in the State of 
Israel, the ownership, management and control have always been 


eath 80% of the stock of 
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defendant was held by the govermment of Israel. 

Defendant has been burdened, harassed and oppressed 
with the cost and inconvenience of this action to date in order 
to comply with this court's directive to offer plaintiff every 
opportunity to support his contentions through the liberal dis- 
covery procedures provided by the Federal Rules of Civil Pro- 
cedure. 

The continuation of this action in the United States 
would be an unfair burden on this defendant. 

A trial of this action would be completely dependent 
on foreign fact witnesses. The witnesses to the accident are in 
Ecuador. The witnesses to the release given by the decedent's 
widow to the defendant are in Ecuador. None of the above are 
subject to the process of this court. Only with great expense 


can these witnesses be brought to this jurisdiction. None of 


alte 

+hec 4+ ~ enea Pnglie«e a + 

-nese witnesses speak English and so the trial would be further 

burdened by interpreters. he defendant has other witnesses i 
other witness in 

Greece and Israel. 


The Court in a trial of thi action would be asked to 


determine complex questions of Israeli law. 
The defendant agrees to submit to the jurisdiction of 


the courts of either Fcuador or Israel for a trial of this action 


defenses it may have. Process can be served on defendant's 
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Guayaqui. agent for a trial 


For the reasons stated in the annexed memorandum of 


conveniens. 


PETER 1. Mc HUG 


New Todi | 


of 
245 
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FITZGERALD v. ZIM ISRAEL NAVIGATION CO., ET AL. 
71 Civ. 2992 (ELP) 


Motion granted. See opinion dated May 16, 1975, 


filed herewith. 


Dated: New York, N. Y. 
May 16, 1975 — 


EDMUND L, PALMIERI 


U.. a: Ds ae, 
ZO OSTRICT CS, 
Z SON 
MICROFILM coats 


MAY 1.9 1975 MAY 1919/5 } 


, OF N.Y 
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Th I. ! 3 1d 
tr of t C ty 
of New York, as personal represent re 
of Jacinto Vincente Mejia Renter : Judge Paimieri 
Plaintiff, : 
&Anawering 
Vs. : Affidavit 
to Motion 
Zim Israel Navigation Co., Ltd., et al, : om Forum non 


Conveniens 
Defendant. 


ee i ie aed ae a), A ae as aR ga eee: ee 


Thomas M. Breen, being duly sworn, deposes and 
says: 

I am the attorney for the plaintiff, and I am 
submitting this affidavit in cpposition to the motion of the 
defendant ZIM ISRAEL NAVIGATION CO., LTD. under Rule 56. 

Pirst of all with referencct o the stock owner- 
ship of the defendants. In answer to plaintiff's interrogatary 
No. 13, the defendant stated that Zim Israel Navigation Co. 
Ltd. was owned 50% by the Israel Corporation. After the 
plaintiff moved for the names and addresses of the stockholdars 
of the Israel Corporation, the answer submitted by the 
defendants on October 15, 1974, was, “said defendants have nod 
knowledge”. 

Your depoment went to the offices of the 
Securities and Exchange Commission, 26 Federal Plaza, New 
York City and found a prospectus issued by the Israel Corporatior 
Ltd. = a copy of seven pages of this prospectus is attached 
as Exhibit 1. Page 18 of this prospectus shows that six of 
the directors were Americans, page 19 shows four Americans 


and page 20, one American. On page 32, three Americans are 


listed as original subscribers to the stock of the Corporatian. 


to answer questions sbout the ownership of stock in the 


he guessed that 15% of the equity was 
although he had told me in a telephone conversation that 

Americans owned a substantial amount of stock in the Israel 
corporation. The attorneys for the defendants were present 


at this depo 
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During his examination, Mr. Hruger referred to 
the annual report of the Israel Corporation for 1973. Your 
deponent has indicated by an arrow, the pertinent excerpts 


about the investmen*: 
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Nav‘ ‘on Co. Ltd. page 15. - current assets segregated for 


ir stment 1,500,000 Israeli pounds. 
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Page 17 - mortgages on three ships 
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amounts lent by the shareholders on thd 
mortgages 


Page 31 - contingent liability for Zim Israel 


*U 
© 
5] 
i) 
+ 

c 

' 

o 
a 
~ 
© 
5 
re) 
e 
io) 
+2 | 
o 
o 
roa 
°o 
" 
N 
tc 
u 
a] 
7) 
" 
w 
o 
~ 
> 
< 
- 
m 
© 

rad 
o 
a 


Without a doubt, these documentsindicate that 


American citizens through stock purcnases and 


Israel Corporation have a substantial continuing interest in 
the defendant Zim Israel Navigation Cc. Ltd. 


American Israeli Ship; 
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Zim Israel Navigation Co. Ltd. Attached are documents that 
the widow from the agents f the defendants in 


Ecuador after her husband died. - Exhibit No. 3. 


The Certificate of Maritime Enterprise in Guevaquil 


a 


dated June 11, 1968 indicates that the agent mew the 
American Israeli Shipping Co. Inc. of New York was the owner 
of the vessel and the employer of the decedent. The telegras 
pril 25, 1968 is adiressed by the agent to ISRASHIPS in 
is a notice to the Guayaquil 
agent about the ceath of the decedent. 

ia agreec to sign the alleged release, 
she received tne sum of $2,400.00. Attached are the voucher 
and check in payment of this money - both issued out of Vew 
York. Exhibit No. 4. - Mediterranean Ag 


drawer c the check was an affiliate of 


p 


was later absorbed - after dissolution - 
empire. 
At Port Newark, New Jersey, on November 23, 197 


the defendants 


testmoney of Captain Mendelson who 
was Master of S.S. DAHLIA at the time the decedent was aboard 


the vessel. The following is from pages 44 and 45 of the 


Q = Do you kmow whether or not Rony J. Almeida 


was the agent for the American - Israeli Lines, Inc.? 


& - You mean the agent in Ecus 
Page 45 2 - Yes. & - No. I just know his name from 
t Opies of tne contracts we get of the crew, 
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| 
but I don't remember that I had at 
any contact witn nim because everything went 


Page 45 of Captain Mencasison's testimony cont'd,.: 
Q- I see & ~ All the hiring and firing 


These excerpts of the Captain's sestimony and 
the exhbits show that actual ownership and employment are 
questions of fect and not to be decided on a motion f 
summary judgment. 

The defendants have suggested that this case 
can be tried in Israel or Ecuador. Annexed are three 
letters from the head office of .e National Isurance 
Institute in Israel - Exhibit 5. ‘the following quote is from 
the letter of 20 November, 1973: 

"In accordance with the National Insurance Law, 
a person who is not an Israeli resident and died from an 
accident abroad, is not isured in the Employment Injury 


Insurance Branch and his survivors are not entitled to any 
J 


benefits from the National Insurance Institute.” 


When the defendants had the decedent sign 
an employment contract in which he agreed to be bound by the 
law of Israel, the defendants rejected the law of Ecuador. 
t 


Now, the defendants want the law of Israel applied = as the 


excerpt from Exhibit 5 shows, the law of Israel is barren 


of any decent remedy, This is forum-shopping by the defendants. 


in its worst phase. Also there is no guarante, fa jury 


trial or that the law of comparative negligence prevails. 


| 
{} 
i This action has been pending in this Court for 
| 

| 

| ++ 


about four years. During this time the plaintirf has taken 


the testimony of two witnesses, the defendant produced the 


ry 


| Master of the ship. In its list of witnesses on page 4 of the 
| pre-trial memorandum, Zim refers to the second mate. The 
| defendants could have produced the second mate before this 
just as it produced the Master. The other witness listed 
| by name is Dr, Merrill S. Chernov - a U.S. Coast Guard Doctor 
The plaintiff has obtained a certified copy of the U.S. Coast 
Guard record including the findings of Dr. Chernov. 

The widow of the decedent is living in New York 
City. Let me add that your deponent did not pay the widow's 
transportation here nor induce her to come here, as suggested | 


in the memorandum of law cf the defendants. It is significant 


that the motions of the defendants were not made until the eve 


of 


of trial. Contrary to the statements on page 22 of the 


|memorandum of law, the decedent's widow has been residing herg 
for some time. The statement about the insitution of the suit- 


|also at page 22, simply is not true. The widow herself 


verifiea the answers to the interrogatories. 


After a long delay, a Doctor from tae U.S. Coast | 


Guard boarded the vessel in order to treat the injured seaman, 


|Several days after his death, the body was transferred to 


|Honolulu, Hawaii for an autopsy by an Americen Doctor. The 
jlogs of the ship are in the English language. The destination 


| 
jof the vessel was New York. At the time, I evamined Captain 
| 

co 

1M 


endelson in Port Newarlt, he spoi3 English. 
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Annexed are pages from the Thirtieth Annual Report 
of AMPAL = the American Israel Corporation - for the period 
between 1942 and 1971 (exhibit 6 six sheets’. The second 


sheet, referring to the financial highlights of the AMPAL 


center of the sheet “American Capital for Upbuilding of 
Israel", Sheets three and four state that the Israel 


Corporation now holds 50% of the shares of the Zim Israe 
Navigation Co. Ltd. (The Israel Corporation is the same 
corporation referred to in exhibit 1 and exhibit 2 that 
accompany this affidavit.) Also on sheet No. 4 is a swamary 
of the financial condition of the Zim Israel Navig* ion Co. 
Limited. Sheet 5 of exhibit 6, Item 6 shows the amount of 
investment in American israel Shipping Co. as $390,000.00; 
Item 76 shows the investment in Zim Israel Navigation Co. 


pS ei 


as $10,336,492.03. Sheet 5 of the same exhibit in’ cates 


® 


that most of the diiectors and officers are residents of the 
United States. 


Examin: 


~ 
ct 


ion of exhibits 1, 2 and 6 demonstrate the 


neavy participation of American citizen 


wo 
‘ 


both by stock and 
other financing - in both defendants. 


The decedent died aboard the vessel in April, 1968 


Almost seven years have gone by and it is unfair for the 


defendants to ask for the transfer of this case to countries 


rie 
where no certain remedy is shown to exist for the widow and 


her daughter. 


your deponent respectfully requests: 


l. All the mutions of the defendants be denied; 


} 
| 
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2. The answer of the defendants be stricken for 
failure to reveal American stockhoidings in the de rendant 
Zim Israel Navigation Co. Ltc. 


- 


2, Such other and further relief as the justic 


Sworn to before me this 


28th day of March, 1975 
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Priecee: Occupation for Past Five Bence 
Partocr, Kuhn, Loeb and Co, Mew York. 


Ze ore Sessacyest 
19 Sharmr Street, Afeka 
Tei Aviv, Loree! 


The Company has made arrm gements for a provident fund for the benefit of some of its officers endl 
menibers of its staff. 


NemDer of Directors and Term of Ofice 


The Articles of Association of the Company provide that the mumber of directors shall te met tems 
than thirty (30) and mot more then fifty (50), unless otherwise decided by 2 general mesting; however, 


LEGAI. OPINION? 


Lega! matters in commution witl this oflering have been passed upon for the Company by Masars. 
Gideon Hausner and Eliahu Likhovski, 15 Shamai Stree, Jerusalem, Israe! and on matters of United 
States law by Messrs. Gurik and Boukstein, 37 Wall Street, New York, New York. On matters of 
Israel law, Messrs. Gurik and Boukstein have relied apgn the opinion of Mesers. Hauser and Likhoveld. 


period then ended, together with the notes and schedules reteting thereto. 


The Company will submit annual reports to its shareholders, inchuding a balance shect and statement 
of profit and loss, certified by an independent certified public accountant. 


ee ee 


rode ier, VWreate af dtaese 
we anugeRe - ee 
1. The Mimister of Finance acting for the Goverament of Israel on 
behalf of the State of Iornel 2... 2.2... 22 ee eee e ee eee ee eneneees ame dane 
2 Bank Leumi Le Israci B. M., 19, Herzl &, Tel Aviv ........---- ware aes 
3. Bank Hapoalm BM. SO Rothschild Bd, Ta Aviv ......-.-.---- eer 
4. Israel Discount Bank Led, 27 Yebura Halevi St, Sel Aviv ........ sorcate § beams 
‘ 5. Victor M. Carter, 10375 Wilshire Bivd., Los Angeles, US. Passport ¢ 
j Bemmbar GOGES nc cccccccsccccccccccccccccccccosccocceses ee Oe 
{ 6. Semmel 4739 Geand View Drive, Peoria, Ih, 6164 .% 
U.S.A. by bis attorney Mr. Likhoveki wader Power of At- 9 sail 
| woraes 307.68 signed before the Notary Public, Td Aviv, * e 
Dawector of Commpamiics . 2... 2... ccc ene ence eee enncceeces os: arr x 
‘ 7. Philip Seolienen, 2900 W. Maple Trey, Michigan, U.S.A. his at 
termey Mr. Gideon Has.uer under Power of po tye 5+! he 
signed befure the Notary Public, Tel Aviv, Director of Companies .. moe sewer. 
s s 2 
EF RINE II 5 cnc ctcacosiantssricomenns OS 
Dated the 29 day of Angest, 1968 
Witness to the above signatures Witness to the above mguatures : 
Bask Leumi Le Isreci B. M. State of Israel, rate 
Teraci Discoust Back Lei Gadeor Hauseer * 
Beak Haposier B. M. Eliahe Lihovski 
Victor M. Carter 
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3. The hability ef members is limited. 


4. The captal of the Company is $10,000,000 (one hundred suillion U.S. Dellars) Givided inte 1,000 
(ome thousand) shares of $100,000 (one hundred thoussad U. S. Dollars) each. 


Thie Memorandum of Associaton bas been framed im the Hebrew and English innguages. The Heboow 
rext however is binding. 


Wh, the severt] persuos whose naaes and addresses art subecribed are Gemruns of beheg formed bum 
a Company, in persuance of this Memorzedam of Associaton, and we respectively agrer te tar the cum- 
ber of shares im the capital of the Company sct opposite our respective mamas. 
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Oe Nowemsber 7, 1968 the Company amended ts Memorandum of Agsouistion b> providing Gust ame 
share of $300,000 shall be Grided imto 100 shares of $1 000 each Accordingty, cach of the subscribers 09 
the Memoremcom of the Axsocmmon mow boids }00 shares m the ohare cupetal of tee Company. 


‘Thee ubecribers to the Memorandum of Asocanon sumber: 2 to 7 iachuswe, hey 20 mberen, other 
them om suterest as sharehokders im the property and profits of the Company. The Govermment of leredl, 
which is a subscriber, may sell to the Company various mterests beid by & 


Qucaroes oF Tz Deecsos 

Dr. Amorre Meyer Abraham F=,_ ° memset Rx meet 

Dr. Yeshayahu Foerder Jacob F cdean Secvedl Rothberg 
Michec! Tear Mo:es Bernard Gatter Edencad ée Ratteoctii 
Albralges: } nesterncs: Ira C ailden Philp Sporn 

Dr. Jacob Aruse Ernest Japhet Zales Seruyetl 
Hans Bar Linsberg Jewachwoe Devid Tamme 

Victor Carter Harvey Kroeger Oscar Van Leer 
Charies Clore Jacob Levinson Ser Secguemed G. Warteerg 
Abrabem Deckemccon Victor Loeb Dr. George Wise 
Abarcs Devrat Hermema Merton Robert Wisherck 


Seoul Exseaterg Joocph Nabersims Asher Y sdien 
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ssets f following projecter nvestments { 
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| 1972 : 
_ | Shares Loan ; Tota | Total | ass 
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u | ‘ 
Me lono | x ~ 
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> ' i rs 
Yehuda ' sas = S 


Ltd. - 200 , 000 


Israel Petrochemical 


’ 


es 
Ltd. - - ba 
Affiliated compar 
Northern C 
| 4,200,000 ; 


Enterprises Ltd, 


500 , 000 | - 1,500,000 | 


- 5,000 , 000 5,000,000 


| - | 1,000,006 | 1,000,000 


ta 
b, 2,300,000 | - 2,300,000 rs] 
ied | 
| 
| 16,000,000 
7 . sasussscetes 
a“! 
ne 
- / 
L ‘ - 2 
- y # 
STE (BERG «é - 1 130 . Iw sats i 
« 
7 
* Pd é - 


er ISRAEL CORPORATION 17 
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on 
Ltd. 1.0! 50.0 
Intergama | 
r ance 
96.2) 65.9 
} 
7] 11.8 
Pereg United 
ntustries 
itd. 50.0 0 
5.0 0; 1 
| 
. 0 ] ) 
F ¢ 
vin | ! 
Ltd 100.0/100.9 
' 
Kinneret | 
1 100.0 
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t Zim’ and to the 70ve 
*@ighted average profit 
to Zim" and IL. 3,169,2 
behalf and on behalf of 


he Corporati 
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nat re Ay 474) 1) ( 4,444), 2,350,257 
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00,1 109, 502 109,408 218,91 781,190 
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200/ ~ ( 36 
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609 202 563.08 2 95 
Cquisition agreement, the Corporation may be committed to 
rnment a additiongl im to be determined, based upon Zi 
for the years 1970-1972, of ‘ip to IL, 8,462,711 (IL,5,293, 
41 to the Government). On July 3,1973, the Government ,on 1 
Zim", requested the Payment of the mentioned sum of IL, 
mn has not accepted the above request f payment and as yet no agree 
ched on the matter, 
Shareholders have ar tion June 10,1976 acquire from the 
5% of the total shares { price paid the Ce rporation 1 
Pius Subsequent etained the option is fully exerc ised, 
interest, ine] ing » Wi. be reduced to O%. 
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Seusacceccsnuss - 
NOTE TO THE FINANCIAL STATEMENTS -ont.) = 

- a. tw Matt tt, ; 
ns 

NVESTMENT - I Y MPANIE Cont.) . 
ws 
5. Loans pam : 
(1) Consist of: at 
December 31 or 
ae ‘ 
1973 1972 Security (2 
In IL. tL. arr) 
ae s Ltd 29 , 400,000 29, 400, 000 Irrevocable right to a 
register a first mortgage Py 
on the apertment hotel ee 
building (including rere 
fixtures) and land and nk 


@ first floating charge on a! 
all assets. The security . 
has been issued jointly in , 


the name of the Corporation, - } 
«*. 
the lending shareholders hy ” 


(Note 16) and a financial . 
Ss 
institution. . hed : 


Zim Israel 13 ,650, 000 ’ , IL. 10,500, 000-sortgsges rg iJ 
Navigation on 3 ships. The security asad 
Co. Ltd. has been assigned by the se 
Corporation to the, lending sa" 

= ,. ~ Shareholders (Note 16), a 

(“"T" *? 9. 3,180,000 - eheceuset. SN 

‘ y's 

cat 

In local ~ 
Pereg > ? Pe ; 
Industries rt 


150,000 ° Irrevocable right to 
register a first mortgage -«- 


on the factory building 4 
43, 200 ; 000 


(2 aynents: 
2) Repayments: December 31 
Years 1973 1972 
IL, IL, 
1975 150,000 - 
1977-1979 10,122,000 17,472,0U0 
1980-1982 13,818,000 21,168,000 
1983-1984 5,960,000 15,960,000 
Undstermined 3,150,000 3,150,000 ta 
43,200,000 57,750,000 ‘ 
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THE ISRAEL CORPORATION LTD, 


NOTES TO 


TITE FINANCIAL STATEMENTS (Cont.) 


INVESTMENTS - SUBSIDIARY COMPANIES (Cont. ) 


(3) Interest rates (per annum) 


December 31 
1973 
IL, 


1972 
IL. 


Eurcdollar interbank 
plus up to 2% 

9% 

1% 


rate 
33,600,000 
6,300,000 
3,150,000 


48,300,000 
6,300,000 
3,150,000 


150,000 = 


43 , 200,000 57,750,000 
sess ssce=s 
C, Payments on account: 
(1) Consist of: 

Kinneret 


Melorot 


Hotels Ltd. 
Yam Kinneret Ltd. 


The Corporation has agreed in principle (no final 
yet been concluded) to acquire a 50% interest in Melonot 
Kinneret Ltd., a company engaged in the erection of 27 
hotel in Tiberias, The final extent of the Corporation's 
and its composition (shares, loans, etc.) has not as yet 
determined. 


agreement 
Yam 
room 
investment 
been e 


Following is a summary of the Consolidated Financial Statements of 
the principal subsidiary company, Zim Israel Navigation Co, Ltd.,as 
at December 31, 1973 and 1972: 


= December 31 
1973 
(In 000's IL.) 


1972*) 
(In 000's 
(1) 


Balance Sheet 


Current assets 
Investments and 
Fleet 

Other assets and deferred 
charges 


216,381 
31,474 
1,443,909 


134,999 
27 , 566 
1,080,769 


long-term loans 


39 , 682 


34283,018 


Liavilities and shareholders'equity 


Current Tiabilities 
Long-term liabilities 


Reserves 
Minority 
Sharcholders' 


equity 


interest 


382,493 
1,059,507 
97,661 
730 


241,199 
782,256 


(including 


IL. 4,200 perpetual debenture) 


*) Reclassified,. 
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LONG-TERM LOANS 


ISRAEL CORPORATION LTD, 


the Corporation since 


~ SHAREHOLDERS 


A, Repayments: 


Years 


1977 
1978 
1979 
1980 
? 1981 


1982 1984 


B, Interest rate (per annum): 


B, 
not liable to Companies' Tax on 
Israeli companies. 
C. Final income tax assessments have not, as yet, 


Eurodollar interbank rate plus 0.5 to 1.5% 


8% 


C. Securities (received from subsidiary 


and endorsed to lenders (Note SB. ,6B.)) 


The Corporation, as is the case for any other local compan; 
income from dividends received from 


its incorporation(1968). 


$ 


1,333 ,333 
3,470,000 
5,090, 000 
5,130,000 
5,170,000 


13 , 806 , 667 


34,000,000 


Sasszn= 


and affiliated companies x 
December 31, 


1973 


IL 
Promissory notes of affiliate guarantecd by a bank 52,506,000 


Fank guarantees of affiliate 
Wortgages on ships of a subsidiary 
Oebenture on asscts of subsidiary and 
companies 

Specific charge on fixed assets of an 
company 


Unsecured 


Cu CRA. the - 25 - 


affiliated 


affiliated 


14,700,000 
10,500,000 


37,380,000 
3,933,203 
23,786,797 
12,800,000 


been received by 
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NOTES TO THE FINANCIAL STATEMENTS (Cont) £42 
mB nahin aint “ope 
é Sed 
TAXES ON INCOME x 
* - <7 
A, According to The Israel Corporation Ltd. Law - 1969 ; the «* 
Corporation is exempt from Income Tax and Capital Profits Tax tea 
~~ 
for a period of 30 years from its first year of chargeable Wee. 
income up to and including 1999 and is liable to Companies’ Tax ss 
at a rate not exceeding 28% .(The regular rate of Companies’ Tax is <- pay 
38% for 1973, and 42% from 1974 on), - F 
The rate of 28% is limited to a period of ul years from the year » oh = 
during which a series of shares is offered for sale. (For the a 
a es le 
series of shares which have been offered until the date of the Bes 
Balance Sheet, these periodscontinue up to and including the a 
le eS 
years 1979 and 1980). ey 
¥ “* ey 
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5,600,000 A 
14,574,000 “% 
21,378,000 
"1,546,000 , 
21,714,900 


57,988,000 


142,800,000 
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1972 
Try 9 SMRCL “ 
52,500,000 . ’ 
25,200,000 # 
37 ,380,000 


~— & 


27,720,000 
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TUF FINANCIAL TATE (Cont. ) 
NOTE 23 - CONTINGENT LIABI 
A. Guarantces for subsidiary and affiliated companies and for the 
limited partnersnip: 
' December 31, Securities received by 
1973 1972 Guarantee to: the Corporation 
IL, IL, 
(1) Oil Refineries Ltd. 250,000 26,250,000 Bank Second charge on fixed 
assets 
(2) Israel Petrochemical 
Enterprises Ltd. 900,000 1,800,000 Oil Refineries 
Ltd. = 
500, 00 500,000 Customs department - 
(3) Sharir Precision 
j Engineering Ltd. 100,000 100,000 Bank - 
} (4) “Limited Partnership = Bank and the § Mortgage on land and 
j Issued guarantees 3,425,000 - Ministry of § building contracts and 
} Commitment for Housing ( guarantees from the 
| e additional ¢ other partners to the 
guarantees to be extent of half of the 
bed issued 29,075,000 - t Corporations guarantees .« 
| ’ e 
| (5) Northern Cold y 
Pp > Stores Ltd. 636, 00C - Bank Charge on fixed assets 
' t and guarartees from 2n- 
' other shareholder to the 
' extent of half of the 
Corporation’s guarantees. 
(6) Intergama Finance 
i Co. Lt 1,040,000 - Shareholders of 
‘ Intergama Finance 
' Co, Ltl. 
( 
} (7) Zim Israel 
Pi —" Navigation Co,Ltd. - D.M, 37,000,000 Shipyard. 
- 
B. Forward purchases of foreign currency - D,M, 320,000 ) _, es 
for and on behalf of a subsidiary H.FL, 1,600,000 } 197% =«none) 
and affiliate * 
C. Commitments under Government Compulsory and Voluntary 
Loans - L. 3,300,000 (1972 - IL, 250,000), t 
D, Commitment to pay IL. 70,000 for shares subscribed in a subsidiary 
company. 
a ee * asrunes : asin a namenniia } 
NOTE 24 INCOME a Income from Passe 2 Oe wien | 
Consists of: Subsidiaries \ffiliates | Oth 7 C } 
IL, | IL, : IL. IL, IL | 
® 757.597 | 3° 
Dividends Dy 767, 09F | (6,060,897 - 11,828,434 | 12,384,039 | 
" Interest 5,768,557 | 7,943,995 | 3,829,352 | 17,541,904 | 11,257,039 | 
4 Gains from sale of | 
marketable securities 1,592,291 i 719,27C 
agement fees | 307 046 178,750 | 
r | _ 268,590 Peas. | 
134,538,265 | 24,569,098 | 
J AWLP? aD an a , _— @ = yee ema vqrcee 4 
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MARITIME ENTERPRISE 
General Agencies 


HIRING AGENTS OF ECUADORIAN MERCHANT MARINE PERSONNEL AND ANEX SHIPPING COMPANIES AGENTS AND EPRESENTATIVES - 
SHIPBROKERS REPRESENTATIVES - CHARTERING AGENTS REPRESENTATIVES FORWARDING AGENTS REPRESENTATIVES - NAUTICAL ADVISERS - 
MARITIME DOCUMENTATION AGENCY TRANSLATION AGENCY 


Kiring Representatioes in Louador of AMERICAN - ISRAELI SHIPPING CO.INC., Yee ork 
and MARITIME OVERSEAS CORPORATION, 7a0 “ark r 


GUAYAQUIL, 


Your Ref.s 


Que el tripulante JACINTO V 
mharc6 en el MV' "DAHLIA® de la ALERI 
sal Inc. el 8 de HMayo de 1967 en el Puerto de Cristobal C.Z., ha 
— 
biendo fallecido en el mismo buaue el 23 de Abril de 1968. 
Guayaquil, 11 de Junio de 1968 
|) 
WARITILit/ TERPRISE 
v 
N L 
Rony J. Almeida 
ODT THLE NTR Oo 
—— — —— dent eet) + ol mt +) + + 
o om 
: 
rp" a 
Lk -? a 
eo oy 
HEAD OFFICE: GUAYAQUIL-ECUADORY Sucre 106 - P. O. Box 6110 - Cable Address MARECUADOR - Tel. 18267 


Hiring Representatives 


INC., New York, 


Head Office: 
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Rony J. Almeida 


President. 
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American Cable 
“pig Gil Qmerica” “Die Commercial” 
CFICINAS EN EL ECUADOR 
feidtenee 14itt 9 1448 


Calle Veoeruese 41 - 969 
Teléfonos 11641 y 11681 
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NATIONAL INSURANCE INSTITUTE "NINS MIv’?3a>d WoInA 


*wRIN TIWDNA 


Head Office 
& 91°900 OF> WIT .13 IDY¥'?) NII! 


13, Weizmann Avenue, Jerusalem 91900, Israel 
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NATIONAL INSURANCE INSTITUTE IND MIves.? ToInA 
Head Office *wRIN TIVH8A 


= 13, Weizmann Avenue, Jerusalem 91900, Israel 91°900 OPOWIT" 13 [De MT! 


16 October 1973 

Ves aArine _ wR ~ 
“ir. Tho: e Sreen 
Practor in Admiralty on 
te 1 » 7 . x/ S32 ;. 
Counselor at Law 
160 Broadway 
New York N.Y. ) 
UsSeA. 
year Sir, 

Re:Jacinto Vicente Hejia Renteria, Deceased 


I of your letter of July 50ta 
3 : 
12973 on tae ject wiich has been forvarded to 
me by our i: 
. In reply to your on i resret to state that 
foreign seamen employed on i vessels are not insured under 
our ilational insurance Le 
did not nent n the circumstances of the death 
of the dec ed and ether he died as a conseauence of a work 
accident. 
y case, survivors Insurance applies under Section 
paracrapn 7 only to residents of Israel, whereas 
a erat 2 dealine with tork accidents abroad restricts 
t injury insurance to workers abroad who ame themselves and 
lovers art residents of l.rael and made their work contract 


. 

I am afraid t plie 
above nentioned deceased ivors » ther 
no lewal claim to benefits under our Israeli National Insurance 
Law. 

It might, however, be that his former employer "Zim 
Jorporation" insured her foreign Sailors servins on her ships with 

Y rs 


a private insurance company as is usual and that the survivo 


4 - + #, - Swett 
efits unlerwiis insurance. 


r General 


NATIONAL INSURANCE INSTITUTE "DIN MIiv’sad ToINA 


Head Office *wRIN TIVW BA 


ca 13, Weizmann Avenue, Jerusalem 91900, Israel 
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fn Israe 2 i nsured in survivors insurance | 
; and his widow and children are entitled to a pension as detailed | 
in your above mentioned letter. On the other hand a person who 
is not an Israeli resident is not insured and therefore, there is 
no entitlement to the survivors vension. 
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a natural diseas 
paragraph (a) does t 

n accident at work, th 
employment injury insu 

I regret therefore that the widow and the rest of th 
family are not entitled to a pension in accordance wit 
Insurance Law in Israel, as the above mentio 

the National Insurance in Israel. 


Ser, 
a — 


HM. Cohen 
Director 
Insurance Department 
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AMPAL GROUP 
FINANCIAL HIGHLIGHTS 


1942-1971 


Total Gre ssets — End of Period 
Capital and Surpius — End of Period 


Debentures Outstanding ~ End of Period 


Credits ted and Investments Made - 
During the Period 


Loans Receivable and Investments — 
Loans Payable ~End ot Period 


m interest (Net) Divid 
the Period 
lends Paid — During the Period 


ports trom tsrael —Ounng 


Exports to Israel — Ouring the Period 


First Second 
10 Yr. Period 10 Yr. Period 
1942-1951 1952-1961 


10,489,190 


800,370 


Third 
10 Yr. Period 
1962-1971 


PRESIDENT'S 
REPORT 


Industrial Development Bank of Isracl—The assets of 
us Bank rose trom ik 210,000,000 in 1970. to IL 1,539.- 
10.000 as at December 31st, 1971 —a growth of 31% 

Loans totaling IL 458 million were approved in 1971 
as compared with iL 202 million in 1970—a sharp in- 
rease of 128%. The balance of loans outstanding rose 
to IL 3,.228.612,051 

The Bank had a net protrt aiter taxes of IL 35 million 
as compared with #28 mulhon in the preceding year 

Industrial Services Ltd.—A turnover of IL 150 million 
was reported tor 'me year 1971 by thrs factoring com- 

pany —a yomt venture of the Bank Fuer Gemernweishatt 
and Koor Indusines Lid 

Over 250 industnal enterprises in tsrac!— particularly 
n the electronic, chermeal and metal fields—benented 
rom (.S.L.'s tinanerng in the vear under review 

investment Fund of Hevrat Ovdim— The assets of the 
Fund tor its trscal 1970/71 vear rose to iL 184 million as 
compared with iL 148 milton mn the preceding year 
Net income atter provision tor taxes amounted to IL 2.4 
muilion as against It 1 7 million 1 1969/70, 

Koor Industries Ud. —At a festive dinner tendered in 
Tei Aviw by Kooe industnes to the visiting Ampai 30th 
\nnwersary delegation, General Meir Amit, Orrector- 
General of Koor Indusines. reported that 1977 ma xed 
the yearin which Koor's turnover transcended the bithon 
figure imisraet pounds. 

Sales fram 55 Koor enterprses rose to IL 1.1 billor as 
compared with Ik 800-million in 1970, a growth of 37% 
Exports increased from $30 millon in the preceding year 
to $42 million: The rave oF exports to total sales thus 
rose from 16 to 19%. 22% of Israel's totat industrral 
exports, exciusive of diamonds, are accounted for by the 
Koor combine. 

Gross protrts for 1977 amounted to It 40 million. Over 
16.000 workers were employed by Koor im the year 
under review as compared with 14,000 workers in 1970. 

Over tk 100 milion were invesied in 1977 in the ex- 
pansion 2nd modernzing of existing plants and the 
establishment of new ones 

Lepidoth-Isract Oil Prospectors Corp., Ltd. and Naphta 
Israel Petroleum Corp., Lid. — Production in the Lapidoth 

Heletz oil fields has decreased to an average of 1,250 
barrels a day, which amounts to about 65,000 tons per 
year. 

Natural gas production in the Naphta Zohar fields 
near Arad account for 13 million cubic feet 2 day—the 
equivalent of 120,000 tons of liquid petroleum a year. 

Profits are dropping accordingly despite Government 
approved petroleum price increases 

“Magal’” Iseael Gas Enterprises Lid.— During the past 
year, Magal transmitted in its pipeline network approxi- 
mately 136,000,000 cubic meters of gas and, for the first 
time, crude oil for an amount of 17,000 tons. 

In the ten years of its existence, 760,000 million cubic 
meters of gas have been supplied through Magal’s pipe- 
lines — equaling in calorific value 700 900 tons ot tuel onl 

Income from gas transmission dunng the past year 
reached a total of It 1,620. A 12% dividend was 
paid to shareholders and the Company met ail its de- 
benture obimations promptly 

Makhteshim Chemical Works, Ltd.—This insecticides 
plant in Beersheva, in which Israel Development Corpo- 
ration invested over $1,000,000 in the course ot 1971, 
reported sales revenue of IL 55 million in the year under 
review —of which $9 million were earmarked for export 
to tive continents. 

Mekorot Water Co. Ltd.—Total revenues of Mekorot 
and its. subsidisies during the year under review 


mounted to approximately |L 300 million. Over 3,700 ¢ 
persons were employed of which 2,800 were employed: 
by the parent company- om od 
During 1970/71, 980 million cubic metres of water 
were supplied by Mekorot. This: figuee included. 160 
muilion cubic metres supplied for seasonal storage while 
610 mulliom cubic metres were channeled to agricultural 
consumption and 170 million to. domestic and industrrak 
consumption. ' Pea 
Over it 62. million were invested in water develop-- 
ment projects during the past year— the financing, of 
which was made available by the government, water > 
consumers and Mekorot’s own funds. Ae te 
Ata dinner tendered the visiting Ampat 30th anniver~ 
sary delegation, by Mekorot Water Co., the Minister of 
Ngriculture, Mr. Haim Gvati, outlined a comprehensive 
ptan fos the further development of the country’s water 
resources. Pa 
Middle East Tube Co. Ltd.--Combined: sales of the 
iwo Middle East Tube plants in Acre and Tsrifire totaled ~ 
IL. 72 milion in 1971, of which $3.5 million were exports’): 7 
IE 10 muiilion will be invested in a new production linet" 
of 20-inch diameter pipes which will be commissioned’ 
at the Tsrifin plant in 1972. The new line wall enlacgeroise 
produc.ive capacity, diversify output and reduce f 
duction costs. eo’ - 
Nesher Cement Works—Cement production of: t 
Haita.and Ramiah Nesher plants. remained at the 
imate 1,350,000 ton level of 1970 despite a rise im 
sumption for the year under review to» 1,600,000 
—an-increase of 17.4% over that of the preceding: year: 
The deficiency was made up by the import of 263,000 
tons of cement. The marked increase in the demand fe 
cement was a direct result of the accelerated tempo 6 
building to meet the housing. needs of heighi 
immigration OA 
The Ampal 30th Anniversary delegation visiting ther 
Haifa plant was presented with a detailed plan: foe the « * 
expansion of the industry. Included’ im the plan is the«f) 
activation in 1973 of the recently acquired Shi aT 
Cement Works Ltd. at Hartuv, which alone is expectedt 


to produce an additional 600,000 tons. A 
Sefen Ltd.—Ouring fiscal 1970/71 sales of vo 
laminated plastics and its other fiberboard products," 
both at home and abroad amounted to IC 26,609,986 ast 
compsred with approximately It 23,000,000 in the pre~ ty 
ceding year. Gross profits reached IL 9,096,958 as against)? 
IL 7,035,416 in 1969/70. Net profits after provision for 
taxes. amounted to IL 4,129,313 compa with: '& 

3,421,662 one year ago. = Pee hs 


‘ ‘wk; 

Ata festive luncheon in the Jordan Valley tendered b 
the Board of Directors of Sefen to the visiting 
Wth Anniversary delegation a detatied program for the. 4 
expansion of Sefen into a series of new and ¢ mat 
related fields was outlined by the management of Sefen 5% 

Tadiran, Israel Electronics Industries Ltd, =Total sales 
of this partnership of General Telephone and Electromes 
International Inc. and Koor Industries Ltd. foe 197 OT9FT 
amounted to iL 148 million of which approan rhs " 
30 million were exported cy FP en fa 

Operations in 1971/72 are proceeding at anfannual’? 
rate of IL 200 million with an export forecast-of Ik 507 
millon, not including the nominal increase due to- the? 4 
recent devaluation ot the Israel pound. , wees 

Tadiran currently employs approximately’3,000° pers 
sons eehia; 

The Israel Corporation—At the end of 1977; three o 
ithe projected investment plans of the Israel Corporations. - 
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Credits 


Granted and 
Investment 
Made for th 
Development ‘ 
of Israel 
Ampal-American 10 


Israel 


Corporation, 


Israel 


Development 
Corporation 
and Affiliates 


February 6, 1942 — 


January 


a 
we 


, 1972 


1942-1957 
Agndev-Agricultural Development Co 


. Alliance Tire & Rubber pany 30.500 00 
. American Committee for rmann Ins 160.000 00 


~_*t 


ih 
20. 
21. 
pe 
23 
14. 
2s. 
26. 
27. 
26. 
2%. 
| 
MW 
by A 
33. 
34. 
35. 
16. 
37. 
38. 
». 


American Electrocher adusinies ine 
American Frends cf the Hebrew Unwer 
American Iseaci S 

Amise 

Ampal-israc 

Ampai Res 

Azormm inv 


Bank Ha 

anpai Ca 
Cargo Ships 
Cheveat Owr la’ Oleh 
Citadel Life insurance ¢ 
Dead Sea Works Lid 

Detek’’ The Israel Fuet Corporation 
Etz Vane Lid. 
Fertilizers & Chemucais Ltd. 
Fiducia inc 
Covernment of Israel and Supply Mission 
Hamashbir Hamerkazr Ud 
Hamishbir Letzarchan Lid 
Hamat Lid 
Hamgaper Lid 
Housing Mortgage Bank Lid 
industrial Development Banks of Israel, Lid. 
international Credit Bank Geneva 
investment Fund of Hevrat Ovdim, Ltd. . 
Israel Amencan industnal Development Bank Lid 409 888.90 
israel Cerarme Works “Harsa™ (td. - 
issaei Development Corporation . 2 333.680.00 
Israet Economie Develonment Corp, (Chai!) itd. - 
israel Forergn Trade Credit Corp - 224,375 00 
Israel Hotels, Inc ° 200,000.00 - 
tsraet Portiand Cement Works “Nesher” Ud 
israet Purchasing Service, ine 1,212,000 00 - 
israel Sugar We -ks Co., Lid - 995,832.71 
Jewrsty Agency—American Section, inc — 

jewish Agency for Israel 4.927,060.00 111,279 A86 


. [NE Keren Hakayerneth Le-israel 2.552,900.00 1.632 Soe ¢ 


Koor industnes and Crafts Co. Lid - 6.255 01466 


. Lapdoth Israel Oil Prospectors Corp. Ltd — 


American issaei Petroleum Corp. 3.245.045 


. Magal Israel Cas Emerprises tid 
» Makhteshim Chemical Works Lid 


Mekoroth Naphi Lid 
Mekoroth Water Co . Ld 
Meonot-tsracl American -onstructios Co. tid 


. Merkavim Metal Works, Ltd 
: Mifaleh Batim Fromiyim (Mahat) Inc - 
. Miscellaneous 311,097.53 


Mun cipal Corporation of Tel Aviw - 


. Naphtha israel Petroleum Co, id as 
. National Committee ‘or Labor Israet, Ine 11,174,094 9 


Nesher Cement ‘Hoiding) Co., Ltd - 
Par utd - 
um Servces Ud - 
Pius Women's Organizavon 429,000.00 $93,197.31 


|. Rassco israel Corporation - - 


Reynolds Consiruction Comoany = 
Seten Lid.—israel Fibreboara "rods. Corp. 200,000 00 1.297 200.00 


~ Shemen-israet Ol indusiry (td > 
. Solenor Purchasing & Marketing Co., Ltd 10.643 49 


Solel Banchs Overseas and Harbor Works Co. Lid - 


» Soltrade vid . - 


Sonol itd - 
State of israel Bonds $576,348 73 


. Suppliers and Agents Lid a 
. Treat Shimurer Dager rakinercth 53.500 00 


Tr Continental and Eilat Pipelines Lid 1.050.000 00 
Vulean Foundres Ltd 


. Water Resources Develonment (int) Lid —Vered 
. Yakhon Aguda 
» Yakhin Chakal Lid 


Yakrhun Mataim Lid 
Yonah Fishing & Industries Lid 


» Zim issael Navigation ( 


sraei Maritime ( td 
Solel Boneh’s Gusiding and Public Works Co Ud 


. Industral Services Co, Ltd 


The Israet Corporation d 
Tadiran. Israel Electronics Indusines, Lid 
Middle East Tube Co. Lid 


1962-1971 
384.500 00 
13.43 


182.000. 09 
335,000 00 
333,433.32 


137,333.33 
$01,763.33 

250 
2,000.00 
485 060.69 
692.999 60 


"a, 


lance 
Total yer 
384,500 00 500 00 


100 813.43 
175 000 00 
182.000 00 


390.000 08 
335,000 00 
333,433 32 
95,000.09 


137, 33833 
29,105 St 34 
5,225.00 

57,500 06 
1,274,512 50 
26.000 00 

sevaiti 520,000.09 


7,238,267. ° 


7,195.104.10 
275 .000.00 


607 656.30 7 607,656.30 


28,733.573.26 
1,945,637 33 
1,687,607 62 
190,000 O08 
5 000 000 
06 400 vO 
7.671 B87 33 
140,275.00 
1,127,262.50 
11 678,098.00 
1h1,500 
161,032.50 
1.826.047 50 
1.1917, 111.00 


85,937,358.52 
3,163,901,00 


328.914.55 
183,809 65 
1,579,443 60 


2.654,756 00 
904,630 60 
95 000 00. 
1,360 09.76 
56.9746 
9,382, }340:29 
had OTE 
1.353, 398.52 
1 62% 098.67 
484.916 64 
14, 300 00 
597500 00 
900) 875.00 


2.302.914 34 
7.25000 
7.013.941.40 
4,857,419 97 
7.$38.000.00 
(00,148.16 


$31,562.50 
1,199,000 00 
1.497 000.00 


1,654,968) 34 
743,164.99 


795 00 
490.00 

475 00 

6.67 

125 00 

951 497 24 


23; 6986 466.3) 


162,426,762.77 
¥,945,637.35 
1,687 607 62 
799,000.00 


5,000.08 * 


TO8 00008 
7 677 887.33 
340,275 OD 
1,127, 262.50 
17.082 98.90 
161,500.08 
1.494.912 50 
1,626,637 50 
224,375.00 
200,000.00 
1,115.111.08 
1,272,000 90 
395,432.70 


202,078, 104.71 
4,185,408.00 
9,416,915.00 


3,570,950.35 
183,009 8S 
1)/379,843 80" 
1,220,487 50 
21.654.750.00 
2,987 163.53 
95,000.00 
9,360,309.76 
1,072.422.29 
13,705.423 62 
651,768.56 
$7:330,269.47 
1,353,339.32 
1.625,098.67 
485,916.66 
1,040,497 31 
$997 500.00 
9,043,575.00 
1.874,12%33 
$20,943.70 

* 6638.674.65 
2,302,914:34 
736,250.00 
1,013,954 1.40 
10,518,768 20 
1,538,000.00 
\ $5,500.00 
1,650,148.16 
$31,562.50. 
1.191 000 00 
1,497 000.00 
1,854,969. 34 
523,818 60 
743,188.99 


10.3% 492 03 
300,16 67 


74.125 00 
951 487 24 


4.106.91%87 
422.103,90 


8 Sr.0se.20: 


bs 13,237,781.25 


> 790,000.00: 
$5 000-00. 


. 
* 6.869.387:38 


_ 208, R75 
6,404, 0240 
161,500.06 
4,092.760.00 
522,950.08 


SE¥329.00: 
77 330.88 
395.3279 


7199767 64 


4.000,129.84 

*y “S553 
S'99.901.98 
1,537.34) 60 


ob A? BASTS 

187,728 83 
% 95,0080 60 
~ TSAI 9G 


216,259.27 
, rrmts 
216626297 
4,353,935.32 

645,706.24 


349822.74 
_ 


570 000.00 
1,693,807 SD 
* 468,725.00 

338,723.76 

6,603 6 
1,327,000 .00 


$31,562.50 
843.375.00 
1,259 000.0 
314.750 06 
$23,818 66 


7 344,705 0 
2 826.875 OK 
100,166.» 


7 AG5 018 i: 


e ae! ¢ ww holds 
es of Zim cl ’ o Lid 
‘ y he Hala Refineries Lid d , 
t erusalen < uxury apartment hotel under 
ae ) Idition to the $31 million snwested in 
, e above e Npany is Actively Negotiating a urther 
nvesiment 9 2a petro-chemical enterprise and 1s con 
sidering participation in several other ventures in the 
process o] formation 
Yakhin Hahal-Yakhin Mataim Lid.—Over 10 million 
rates of citrus trust were exported by Yakhin Hakal 
uv he 1970/71 citrus season. 100,000 tons of culls 
were channeicd to local consumption 
Production trom its three canning plants amounied to 
L 42 million of which [L 35 milion were exported 
8 thousand dunam ot cuirus plantations were cul- 
3 by Kin Hakal nstituting 25% of the coun- 
r roves— making it the largest single company in 
thes tee 
mo irv delegation enjyoved an in- 
itive © 2S1S he Yakhin management 
n their a] Ww Mond grove unng dumng 
ene 2 season, Ampai directors re- 
ed and knowledge ot the picking and packing 
tithe t 
a Zim —Israel Navigation Company Ltd.—Zim's atest 
he pu ed ant renort underscores 4 net annual prote 
t 23,753,000. This amounted to 5.2 the com- 
duNny nual revenues ot tL 727 WO. The orotrt was 
A ost it of ihe pre..ous year’s IL 12,592,000 
whent taled iL 485.367 000 
if ining the year under review, Zim carned multion 
= ons ent nst 8.5 million in the preceding 
€ he Mp. perated a total of 137 ips, of 
i. which 60 were Zim owned: 14 owned by other Israeli 


comp nd operated by Zim on long term charters 
and 63 torergn tlag, chartered ships 
Nineteen new ships are on order, at an aggregate in- 
+ vestment of some $250 million. The total displacement 
of these vessels will approximate 900,000 tons. Ten of 
the nineteen ships will be delivered within the coming 
twelve month pertod 
At a dinner tendered by Zim in Haria to the visiting 
Ampal 30th Anniversary delegation, Mr. Shimon Peres. 
. Minister of Transport, outlined the proposed expansion 
; ot the israeli maritime industry for the coming tive years. 
* ASSOCIATES OF AMPAL 
: Major israel economic institutions with which the 
AMPAL Group cooperates closely in its far-flung oper- 


ations continued to show steady growth 

Bank Hapoalim, B.M.—On the occasion of its 50th 
Anniversary, the assets of Bank Hapoalim rose by an 
mpressive 63% to reach a new peak of IL 6.7 billion— 
as aguinst IL 4.1 biilion in 1970. 

This marked increase placed Bank Hapoalimin second 
place among Israel's banks 


Loans outstanding were IL 4.25 biilion as compared 
with IL 2.54 billion in 1970—.4 growth of 55%. Deposits 
rose by 65% —trom IL 3.7 billton to IL 6.1 billion, dur 
ing the year under review. Foreign currency deposits 
jumpec 

Jwn copilal rose trom IL 76 million to IL 113 million 
—a growth of 50% 

Net alter tax protits rose by 54% ~—from tL 11 mil- 

hon to it 17.4 miihon. A 20% stock dividend was de- 


clared in addition to a cash dividend of 12.5% to 15.5%, 
in accordance with class of shares. 


Consumers 
nately IL 270 
markets of 


Cooperatives—A 


mull 


turnover of approxi 
on was reported in the 210 super- 
he society in 1971. in the Tel Aviv society 
5 rmilion was registered as against IL 84 
muiition in 1970 — an increase of 125% 

Hamashbie Hamerkazi- Lid. —Overall revenue of It 
»12 milion was reached bv this large wholesale cooper- 


ive i 1977. Together with subsidiaries total sales were 
IL 722 millon 


Gross protits 


sales of IL 94 


f Hamasht. ~ rose to Ik 36.4 million as: 
against IL 29:2 mitlion in the preceding year—a growth 


4 approxumately 20% Net prolits were more than iL 2 * 
rt 


eer fame 


milton. 

Hamashbir Letzarchanm Ltd.—~tncreased sales im the 
network of department stores of this chain resulted in 
a rmse m 1971 of 38% —from iL 48.5 million to IL 66.7 
milion 

Current plans for opening new stores in Eilat, Recho- 
vot, Hata and Nathanya ond expanding and modermiz- 
ncrease total space trom 26,000 
36,000 square meters. 

Tnuva Lid: —Dunng the past vear the scope of. pro~ 
duction of wholly owned industry of Israel's largest 


cooperative cirstrebetor of agricultural products, rose by 
49% toll 240 million ie 
Total turnover at Tnuva grew hy 10% te reach a figure 
of IL 880 million. Truva s latest total national member+ 
smip count is 49.900 farm units (inciucimge 1.000 Arab 
farmers from 27 villages) and it now handles 70% of the 


total output of fruit, vegetables, dairy and poultry pro~ 
duchon 

Solel Boneh— During 1971, Israel's largest contractor 
executed works valued at Ik 1.23 billion— an increase of 
IL 42 million over that of the previous year. rotits. dur- 
ing 1971 were aprowmately IL 15 milion. - 

The relative proportion of pertrcipation in mammoth 
eng ineenng projects is increasung. am 

lel Boneh’s building department impiemented work 
for Ik 575 milion agaist IL 435 million in 1970. Solet 
Boneh’s Overseas and Harbor Works Co. implemented 
con'racts in a number of countries for ik 223 million z 
duneg 1971. The road busiding department increased 
its scone of operations to IL 150 million, Turnover of its 
wholly owned subsidiary, Herouth Litd., (engaged: in 
samitary istallation) amounted to IL 109 muition. 

Ata dinner tendered the visiting Ampat 30th Annivers 
sary delegation by Solel Boneh, Mr. Asher Yadlin, Secre~ 
tary-General of Hevrat Ovdim stressed the vital con- * 
tribution madetby Solel Bonety in absorbing. the new * 
flow of immigration into the country ‘ 


Ing existing outlets will 


square meters to 


SUMMARY 


Israel's batile against inflation and a negative balance 
of trade, coupled with a rising tide of immigration and 
continuing expenditure for defense, calls for inereased 
intl of capital for the development of export orien=~ 
tated industries. pe SP 

"he AMPA. Group, in its thirtieth year, cam clearly | 
perturm an invaluable service to lsraeb and itself by re + 
dediciting the activities of its directors, shareholders 
and ‘ialt to meet thir urgent need. 
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| SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES DISTRICT COURT 


THOMAS I. FITZGERALD, Public Administrator 
oi the County of New York, State of New ; 71 Civil 2992 

101, @s personal representative of the (ELP) 
estate of JACINTO VICENTE MEJIA RENTERIA, : 


Plaintiff, 
-against- 
ZIM ISRAEL NAVIGATION CO., ZIM ISRAELI 
NAVIGATION CO., ZIM ISRAEL NAVIGATION 
CO. LTD., ZIM LINES and AMERICAN-ISRAELI 
SHIPPING CO., INC., 


Defendants. 


REPLY MEMORANDUM 
ZIM ISRAEL NAVIGATION co. . 

Zim Israel relies upon the facts and law ‘f its moving 
papers herein. In response to Zim Israel's motion for summary 
judgment and dismissal on the ground of forum non conveniens and 
the motion of co-defendant Zim-American Israeli Shipping Co., 


Inc. (ZAISCO), plaintiff has served two cross referenced, in- 


comprehensible cuswerixg affidavits and memoranda containing a 
Plethora of statemente which are innocent of any basis in fact 
or law. Zim Israel will not overburden this court with an 
attempt to respond to every specious allegation or misconstruc- 


tion of lew but wiil *~.in its reply to the more salient points. 


RESPONDING TO PLAINTIFF'S POINT I 


Plaix.(iff in his complaint alleged that Zim Israel is 


| owned and controlled by Americans with the Israeli flag upen its 


vessel one of mere convenience. It appears from the answering 


papers of plaint*ff's attorney that he has retreated to the 


f position that Zim Israel is only "substantially American owned". 
} 
This new position is tantamount to an admission that he is unable 


I to prove the allegations of ownership and control as set forth 


| in the complaint. As a matter of law the phrase "substantial 


|| American ownership" is without legal significance with respect to 


\| the issues herein litigated. 
To date the plaintiff's attorney has done the following 


| to substantiate his allegations. Plaintiff served Zim Israel 


| With interrogatories demanding the names of its shareholders. 
| 
| Said defendant answered that it was owned 50® by the government 


|| of Israel and 50% by the Israel Corporation. Plaintiff's 


| attorney then demanded the names of the shareholders of the 


| Israel Corporation. Since the Israel Corporation is a separate 


| and distinct entity Zim Israel was unable to answer. The 
| 


| sufficiency of Zim Israel's answer that it had no knowledge was 


|| upheld by Magistrate Sol Schreiber U.S.D.C. after hearing 
| 


|| argument from both sides. 


Pleintiff's attorney then claims to have deposed the 
|| Israez Corporation. This is completely without truth. Plain- 

|) tiff's attorney noticed the deposition of a Mr. Harvey Kruger. 
(A copy of the notice is attached hereto as Zim Israel's EXHIBIT 
lA.) The notice was improper under the Federal Rules of Civil 

|| Procedure because Mr. Kruger is not a party to this litigation. 
||Mr. Kruger was noticed in his individual capacity. He appeared 
||for the deposition with his personal attorneys, Messrs. Cravath 


||Swaine & Moore. Under oath and in response to questions of 


||Plaintiff's attorney, Mr. Kruger estimated that the current 


|American s*ockholdings in the Israel Corporation amoun. to no mwre 
|than 15% (at p. 21) and that of the Israel Corporation's 15 


current directors there were only 2 Americans while there were 8 


ats 


Israelis (at p. 4). Plaintiff's attorney rejects this testimony 
alleging that American ownership of the Israel Corporation is 
between 35% and 50%. Plaintiff's attorney states absolutely no 
facts to support his allegation (see plaintiff's memorandum at 


page 18). 


Plaintiff's attorney adjourned the deposition ¢f Mr. 
Kruger because Mr. Kruger's counsel objected to the line of 
questioning Plaintiff's attorney has neve: sought a ruling on 
the objections nor renewed the deposition of Mr. Kruger. To 
date no steps have been taken to take the deposit‘on of the 
Israel Corporation. Since it is plaintiff's burden to establish 
jurisdiction an adverse inference must be drawn from his failure 


to proceed with proper discovery. 


Plaintiff's attorney has adduced no evidence to 
establish proof that American citizens own an! control the 
Israel Corporation nor that American citizens through the 
Israel Corporation own and control Zim Israel or its vessel 
MV DAHLIA. Although the court has afforded plaintiff's attorney 
every opportunity for years to conduct proper discovery, the net 
result is absolutely no evidence on the control issues, and this 


total lack of proof has prompted Zim Israel's motion for summary 


|| Judgment on the issue of jurisdiction. 


In opposition to Zim Israel's motion, plaintiff's 
attorney by way of Exhibit 1 to his answering affidavit offers 
a prospectus of the Israel Corporation dated June 2, 1968. This 
prospectus refutes completely plaintiff's allegations, as con- 
| tained in the complaint, that Zim Israel ils owned and controlled 
by Americans. The prospectus shows that 57% of the shares of 
the Israel Corporation was held by the government of Israel and 


three Israeli banks while only 43% of the shares was held by 


-3- 


|| Americans. The prospectus further shows that of the Israel 


Corporation's 31 directors no more than 11 were American (14 


were Isreeli). Plaintiff's own Exhibit shows that in 1968 the 


Israel Corporation was not owned or controlled by Americans. 
In fact, the Exhibit shows that the Govermment of Israel, whicl. 
|| owns 50% of Zim Israel, also owns a substantial part of the 
Israel Corporation. Plaintiff's Exhibit 1 together with the 
testimony of Mr. Kruger show that Americ interests never 
controlled the Israel Corporation. It is cherefore illogical and 
impossible to c.ntend further that Zim Israel is owned and con- 


| trolled by Ameri-ais. 


The allegations of plaintiff's attorney as to the 


- 94 


ownership and control o* Zim Israel as found in the complaint 


are without merit and wholly unsupported. } 


1} Plaintiff's allegation of "substantial American 


" tad 


ownership” is meaningless and without legal significance. Tue 
test is one of "ownership and control". See Groves v. Universe 
|| Tankships Inc., 308 F. Supp. 826 (SDNY 1970); Rodriguez v. Soler 
l Shipping Ltd., 169 F. Supp. 79 (SDNY 1958); Argyros v. Plar 
Compania de Navigacion, 146 F. Supp. 624 (SDNY 1956); Zielinski 


v. Empresa Hondurena de Yapores, 113 F. Supp. 93 (SDNY 1953). 


Since plaintiff's answering papers to Zim Israel's 


} 
|| for deeming Zim Israel to be American "owned and controlled” 
said defendant is entitled at this time to an order dismissing 


} 
the causes of action under the Jones Act, Death on the High Seas 


| 
motion for summary judgment fails to show any conceivable basis 
Act and the General Maritime Law of the United States. 


~ESPONDING TO PLAINTIFF'S POINT II 


Plaintiff's attorney's answering papers in opposition 
te Zim Israel's motion to dismiss the complaint as time barred 
contend that the statute of limitations should be tolled. This 
contention rests upon an alleged fraud in the procuring of a 
release from decedent's widow. The allegation of fraud is wholly 
unsupported. Although the allegedly defrauded person is within 
the jurisdiction, she submits no affidavit. Plaintiff's con- 


tention rests solely upon the unsupported pleadings of plain- 


ct 


iff's attorney. As a matter of law this is insufficient. 
Under Rule 55(e) of the Federal Rules of Civil Procedure 


plaintif? ~ust do more than assert mere allegations. 


It is plaintiff's attorney's theory that fraudulent 
conduct and misrepresentation procured the reicase. He does 
not specify the conduct or misrepresentations of which the fraud 
consisted. He relies ipso facto on the age of the person giving 
the release and the consideration received. Plaintirr may raise 
& question of fact as to the validity of the release. But this 
is not the issue. Plaintiff's attorney does not plead fraud 
with the required specificity. Nor does he substantiate his 
claim to defeat a motion for summary judgment. There is also a 
flaw in plaintiff's contention that the statute should be tolled. 
If Zim Israel hed given the widow no indemnification the suit 
would be barred. Because Zim Israel gave an indemnification, 
which plaintiff's attorney now deems inadequate, the suit should 
not be barred. This is illogical. 


Zim Israel relies on Glus v. Brooklyn Eastern District 


Terminal, 359 U. S. 231 (1958). In that case the elements of 


fraud were clearly laid out. Defendant had induced the delay 4 


bringing suit by misrepresenting to the plaintiff that he had 


) 


we 


seven years in which to sue. The plaintiff relied on the 
misrepresentation. The Supreme Court held that the plaintiff? 
would be entitled to a trial on the merits if he could prove 

"he was justifiably misled into a good faith belie? that he 
could begin his action at any time within seven years after it 
occurred." (359 U. S. at 235) It is important to note that the 
alleged fraud therein was intimately related to the statute of 


limitations defense. 


In Burke v. Gateway Clipper, Inc., 441 F. 2d olL6 
(3rd 1971) defendant's motion for summary judgment was granted 
and plaintiff's complaint under the Jones Act was dismissed as 
barred by the statute of limitations and laches. Plainti?rf 
therein argued that the statute of limitations was tollec due 
to the conduct and representations of the defendant. The plain- 
tiff gave as his reason for delay: 

"Well, basically, sir, at the time this 

happened = vas twenty-two years old, not 

too smart apparer*\ly, and I thought 4 

very, very, good .riend of both John 

Connelly's (president of the defendant] 

and Jack Goessling's [master of the 

Gateway Clipper], that they were close 

personal friends and they told me that 

I had nothing else coming to me other 

than my doctor and hospital bills and to 

apply for unemployment, and I took it as 

such—I didn't know any better." 

(441 PF. 2d at 948) 

The court held -hat the nature of the representations 
and of the conduct of the defendant were of crucial significance 
if the plaintiff is to be allowed to invoke the equitable 
principal of estoppel. The court further held that the plaintif*’ 
in orcer to invoke the principal must prove that he was misled 
by defendant or his agents so that he delayed suit beceuse of 


(a) an affirmative statement that the statuto eriod to bri 


the action was longer thar it actually was, or (b) promises to 


make 4. “ettlement of the claim if plaintiff did not bring 
suit or | comparable representations and conduct. 


Plaintiff's attorney does not show any relationship 
between the alleged fraud and the delay in bringing suit. The 
court may infer that there is no relationship. It is also 
interesting tc note that the person who instituted the suit is 
not the person allegedly defrauded. As a matter of law plain- 
tiff has shown no grounds upon which Zim Israel can be estopped 
from asserting the statute of limitation and the dc’ense of 


laches. 


hs appears from the affidavit of Alfredo Czarninski 
(attached hereto as EXHIBIT B) the plaintiff's attorney's 
allegations are wholly without merit. The widow requested the 
honorarv Consul of Israel to represent her anu it was he who 
approached Zim Israel through its agent ZAISCO. The release 
was translated for her and the contents thereof explained. She 
underst od the meaning of the release. Both the widow and 


consul believed the sum of money received to be adequate by 


standards in Ecuador. 


For the reasons stated Zim Israel prays that as a4 
matter of law the asserted causes of action be dismissed as 


time barred. 


RESPONDING TO PLAINTIFF'S POINT IV 


The plaintiff's attorney's allegations herein border 
on the unethical. He contends that Zim Israel has failed to 
provide the names and addresses of the stockholders of Israel 
Corporation and therefore requests thet Zim Israel's and 


ZAISCO'S answers be struck. 


This issue has already been litigated and is now the 


law of the case. Before Magistrate Sol I ; Israel 
contended that it was the plaintiff's burden to make out his 
case. Zim Israel had no knowledge of the ownership of the 
Israel Corporation and no access to such knowledge. On August 
30, 1974, the Honorable Edmund L. Palmieri ordered Zim Israel 
to disclose such information only known. Zim Israel's 
verified answer to plaintiff's interrogat« dated October 
1974 states that after a diligent search of record 

did not have knowledge of such information. Zim Israel's 
answers to plaintiff's interrogatories are the end of the 

and the law of the se. There ought be not 1 in which 
"defendants can tel ve whole story about stock ownership." 
(Plaintiff's memorandum at p. 18.) The burden of establishing 
stock ownership is on the plaintiff. If the plaintiff's 
attorney 1 any plausible evidence the time to present it was 
in his answering papers to said defendant's motion for summary 
judgment. The plaintiff's attorney merely submitted only a 


document (Exhibit 1) which refutes his position. 


CONCLUS I 


ZIM ISRAEL'S MOTION FOR SUMMARY JUDGMENT MUST BE 
GRANTED BECAUSE THE PLAINTIFF HAS ADDUCED NO EVIDENCE TO 


ANY QUESTION OF FACT. 


Respectfully submitted, 


HILL, BETTS & NASH 
Attorneys for Defendant 
Zim Israel Navigation Co. 


| ROBERT S. BLANC, Esq. 
GREGORY W. O'NEILL, Esq. 
Of Counsel 


THOMAS L FITZGERALD, Public Administrator 
of the County of New York, State of New York, 


as personal representative of the estate of JACIN- 


TO VICENTE MEJIA RENTERIA, 


Plaintiff, 


~against- 


7IM IGRAZL NAVIG+ TION CO 
NAVIGA TION CO,, ZIM ISR4 


SHIPPING CO., INC. 


», ZIM GRAEFLY 
ZL Ns VIGA TION 
CO. LTD, ZIM LINES ind * MERICAN-ISRAELI 


ENTERED | 
Jan 6 eTs 
REFERRED roRSB 
Vie" 


Judge Palmieri | 
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Defendants, $ “a 
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SIRS 
PLEASE TAKE NOTICE that the plaintiff, by his attorney, 
will take the de»osition upon oral examination of HARVEY MNUEGER, 
c/o KUHN LOEB & CO., 40 Wall Street, New York, New York, 
pursuant to the Federai Rules of Civil Procedure before a Notary 


Public, or before some other authorized officer, 
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at Room: 1100 Ease, | 


160 Broadway, New York, New York, on the 22nd day of January, 


1975, at 2:00 


tay thereafter until the exmination is completed, ar 


~.M., or on a lawfully adjourned day, and from day to 


to bring all documents, books of accounts, correspondence and all 


other records showing the transactioas wit: ER’ EL 


Dated : New York, \iew York 
January 3rd, 1975 


a | 


O: WILL, BETTS & Na 
ttorneys for CefenJtants 


One World Trade Center 
Suit 5215 
New York, New York 10038 
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Yous, ete., 


THOM:S M, 


i this witness is 
| 
| 


CORPORATION, 


BREEN 


Attorney for Plaintiff 
Cffice & P.O. Address 
160 Broadway 


lew York, 


N.Y. 10033 


BFekman 3-3740 


AFFIDAVIT 


ALFPRED@ CZARNINSKI, being duly swern says: 


I em 57 years of age, « self-empleyed businessman and «a citizen and 
resident ef Ecquader. I have served es an honerary Conaul of Israel in 
Guayaquil for 10 years wstheut renumeration. 

Im this capacity I have been frequently requested to intervene on behalf 


ef Ecquaderian citizens in matters invelving tham and Israeli cerperatiens. 


Im O@cteber, 1968, Mre. Mejia came te me and asked me to help her. She said 
her husbend had been empleyed uy the Zim Israel Navigation Ce. Ltd. and had 
die? eat sea. She wanted me te write on her behalf te see what indemificatien 
ceald be ebtained. 

I agreed te help her. I acted on her behalf ut her request, and te the best 
ef my belief, I acted im her best interest. 

I wrete to the Zim Israel Navigation Ce. Ltd.'s agents in New Yerk. They 
premised io pay $2400.00 and im return requested thet Mrs. Mejia execute a 
release in faver of the prircipel. 

When I infermed Mrs. Mejia ef the effer she was grateful te me, said the 
effer was scceptebls, end war eager te cenaumate the transactien. 

The release was executed om Nevember 6, 1968. I was presept at the ex- 
scution ef the release. At that time I did net represent the Zim Israel Nav- 
igatiem Co. Lid., but centinued to act om behalf ef Mra. Mejia. In my presence 
the release was translated fer Mra. Mejia and the centents thereef explained 
te Mra. Mejia. She udersteod the meaning of the release . 

Te the beat ef my knewledge and belief the release was duly executed = 
under the lew ef Ecquader, freely entered inte; and given fer an adecuate 


censideration. 


ED@ CZARNINSKI 


EXHIBIT 8 
Qeayaquil, Ecyuader 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


THOMAS I. FITZGERALD, Public Adminis- 
trator of the County of New York, State 
of New York, as personal representative 
of JACINTO VICENTE MEJIA RENTERIA, 


Deceased, 
Plaintiff, 


-against- 


ZIM ISRAEL NAVIGATION CO.,; ZIM 
ISRAELI NAVIGATION CO., ZIM ISRAEL 
NAVIGATION CO. LTD., ZIM LINES and 
AMERICAN-ISRAELI SHIPPING CO.,; INC.; 


Defendants. 


THOMAS M. BREEN; ESQ. 

160 Broadway 

New York, N. Y. 10038 
Attorney for Plaintiff 


HILL, BETTS & NASH, ESQS. 

One World Trade Center 

New York, N. Y. 10048 
Attorneys for Defendants 


a) 


MAY 19 197 


71 Civ. 
(ELP) 
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PALMIERI, J. 

On April 19, 1968, Jacinto Vicente Mejia Renteria, 
2 native of Ecuador serving as a deck seaman aboard the 
Israeli ship M/V DAHLIA, was ordered to slush or paint a 
boom cable with grease. While attempting to descend to the 
deck, he fell, suffering severe and ultimately fatal head 
injuries. At the time of his injury the ship was approxi- 
mately 500 miles east of Yokahama, its last port. The ship 
continued westward and on April 21, 1968, in the vicinity 
of Guam, radioed a U. S. Coast Guard cutter for medical 
advice. On April 23, 1968, decedent died aboard ship under 
the care of a U.S. Coast Guard doctor, and his body was 
submitted for autopsy in Honolulu, Hawaii. Surviving him 
are his widow and child. Decedent's personal representative 
now seeks recovery for them from this court; relying on the 
Jones Act, 16 U.S.C.A. § 688, the Deata on the High Seas Act; 
46 U.S.C.A. § 761, and General Maritime a 

In this series of motions plaintiff moves pursuant 
to Rule 15, F. 8. Civ. P. to amend his complaint and increase 
the ad damnum. Zim American Israeli Shipping Co., Inc. 
(Zim American), sued herein as American-Israeli Shipping 
Co., moves pursuant to Rule 56, F. R. Civ. P.; to dismiss 


this action as to itself for failure to state a meritorious 


claim. Zim American and Zim Israel Navigation Co., Ltd. 
(Zim Israel)* move pursuant to Rule 56, F. R. Civ. P., to 
dismiss this action for lack of subject matter jurisdiction 
and as time barred, or, in the alternative, for an order 


pursuant to Rule 12(b), F. R. Civ. P., dismissing the action 


on the ground of forum non conveniens. 


I. Subject Matter Jurisdictior 


The Supreme Court set forth in Lauritzen v. Larsen, 
345 U.S. 577? (1953), the contacts between events in aa 
international shipping transaction and the United States 
which a court must consider in determining whether it may 
exercise it: jurisdiction under the Jones Act. In Romero 
v. International Terminal Operating Co., 358 U.S. 354, 382 
(1959), it was further held that the Lauritzen criteria were 
"intended to guide courts in the application of maritime law 
generally.” Reciting the substantially conceded facts of 
the present case in accord with the Lauritzen enumeration, 
we find that: (1) the place of the wrong was the high seas; 
(2) the law of the flag was Israeli; (3) the domicile of the 


injured party was Ecuador; (4) the allegiance of the shipowner 


* Zi. Israel Navigation Co., Ltd. and Zim American Israeli 
Shipping Co. are the only actual defendants. Anerican-Israeli 
Shipping Co. was the former name of Zim American. Zim Israel 
Navigation Co. and Zim Israeli Navigation Co. are non-existent 
corporations. Zim Lines is a trade name. 
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was Israel; (5) the place where the contract was made was 
Ecuador. Helleni:. Lines Ltd. v. Rhoditis, 398 U.S. 306 (1970), 
held that the shipowner's base of operations is another factor 
to be considered, and this we find to be Israel. 

In Rhoditis, supra, the Supreme Court also expressly 
adopted the test set forth by Judge Medina in Bartholomew v. 
Universe Tankships, Inc., 263 F.2d 437, 440-41 (2d Cir.);, 
cert. denied, 359 U.S. 1000 (1959), for the evaluation of 
these contacts. Under ‘..t test Jones Act jurisdiction will 
lie only when theve are "substantial". contacts between the 
events in the case and the United States, and that suv- 
stantiality is to be determined on an absolute scale and not 
by comparing or balancing the p»«esence of certain contacts 
with the «psence of others. 

The contacts on which plaintiff relies for the 


assertion of Jones Act jur’ iction include first tuat the 


U. S. Coast “uard was summoned for assistance to the in- 
jured seaman, that it later reported on its investigation 
of his death, and that decedent's body was submitted for 
autopsy in Honolulu. The Lauritzen court recognizei that 
in a seaman's action the lex locus delicti is largely ‘or- 
tuitous and for this reason should not be determinative. 


245 U.S. at 583-84. Decedent was injured on April 19, 1268, 


when his ship was some five hundred miles east of Japan: 
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and plaintiff alleges, ‘nter alia, that the captain was 
negligent in failing to return to port in Yokahama to 

obtain medical 2ssistance. On April 21, 1968, the ship was 
in international waters when the captain radioed a U. S. 
Coast Guard cutter for medical advice. Decedent died on 
April 23, 1968, aboard ship while in th. care of a U. S. 
Coast Guard doctor, and, as noted; his body was subsequently 
subjected to autopsy in Hawaii. That these events occurred 
in proximity to American waters and that an American doctor 
treated the decedent are fortuitous circums .nces. Had 

the captain sought medical assistanc at the time of de- 
c2dent's injury he would have returne1 to port and sought 
out a Japanese physician. This intervention of American 
personnel in a medical emergency oa the high seas is not a 
contact substantial enough to permit this court to predicate 
jurisdiction upon it. 

Plaintiff next asserts that the all2giance of the 
shipowner was not to Israel, but that the Israeli flag was 
merely one of convenience to hide American ownership. The 
Lauritzen court observed that traditional maritime law 
"gives cardinal importance to the law of the flag," 345 U.S. 
at 584, but that when Americans sail under a foreign flag 
of convenience in order to avoid the obligations of American 


law, that flag can be disregarded. Id. at 587. However, 


plaintiff's charge that the Israeli flag was illusory is not 


tenable. Zim Israel is the Israeli national merchant marine 
and is owned in part by the Israeli government and in part 
privately. 

It is this private ownership on which plaintiff 
relies most strongly in his contention that this court has 
jurisdiction to arply American law. Plaintiff argues correctly 
that where it has been dexronstrated that the actual ownership 
of the vessel resides in Americans, this has been fond to 
be a substan’ ial enough contact on which to base Jones Act 
jurisdiction. In Rhoditis, supra, more than 95% of the stccx 
in the defendant corporation was owned by a Greek citizen 
who had been domiciled in the United States for twenty-five 
years, and the firm's largest office was in New York. It 
was held in both Bartholomew v. Universe Tankships, Inc., 
supra, and Groves v. Universe Tankships, Inc., 308 F. Supp. 
826 (S.D.N.Y. 1970), that Jones Act jurisdiction would lie 
as against a Liberian owned vessel flying the flag of Liveria 
when all the stock of the Liherian corporation was held by 
a Panamanian corporation, and all the stock of the Panamanian 
corporation was held by United States citizens, whose principal 
offices and operating headquarters were in New York. 

In the present case plaintiff seeks to convince 


the court that there exists "substantial American ownership 
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of defendants." He charges that at the present time Zim 
American is 100% owned by Zim Israel which is in turn 50% 
owned by The Israel Corporation, Ltd. which is in turn 
35-50% owned by Anericans. We first note that the court 
must look to ownership of the defendants in 1968, at the 
time of the accident and not as it may be presently. 
Plaintiff has presented nothing to controvert defendants' 
assertion that in 1968 Zim Israel was 80% owned by the 
Israeli government, and that both then and now its operating 
headquarters were in Haifa, Israel. Moreover, the documents 
which plaintiff himself offers indicate that it was only in 
1971 that The Israel Corporation obtained its 50% interest 
in Zim Israel, apparently from the Israeli gevernsent” and 
in a deposition obtained by plaintiff from an American dir- 
ector of The Israel Corporation that party stated his belief 
that the equity in The Israel Corporation is currently only 
15% American owned. Plaintiff adduces no evidence to support 
his challenge to the veracity of that statement, but even if 
his allegations as to 35-50% American ownership are true; 
they allege no more than that Americans now own about one-half 
of a ccrporation owning one-half an interest in Zim Israel 
and Zim American. Absent a convincing demonstration of 
American control over the operation of the ship, such a 
one-quarter interest cannot meet the test of a substantial 


contact. 


Plaintiff's efforts to convince the court that the 
M/V DAHLIA was in fact controlled from New York are in no 
way persuasive. In two recent decisions Zim American was 
found to be no more than the disclosed husbanaing agent for 
Zim Israel, and, as such, not liable as an employer. Mcvoy 


v. American Israeli Shipping Co., Inc.; 42 A.D.2d 12, 344 
N.¥.S.2d 707 (lst Dep't 1973), aff'd, 34 N.Y.2d 569 (1974); 
Scully v. Zim Israel Navigation Co., Ltd.;, 1968 A.M,C. 1209 
(S.D.N.Y. 1968). In McCoy allegations with respect to owner- 
shi, si lar to those in the present case were made, and the 
court stated 
"The affidavit, by plaintiff's attorney, 
in opposition to the motion by defendants, 
speculates as to stock ownership in in- 

dividuals and other corporations in the 

United States which influence or control 

Zim Israel, but he does not really contro- 

vert the status of defendants as disclcesed 

agents." 344 N.Y.S.2d 709. 

Plaintiff herein insists that because the crew of 
the M/V DAHLIA was hired and discharged through New York; 
because the cables relating to decedent's death were routed 
through New York; and because the payment and voucher of che 

4 
release signed by the widow came from New York, there is 
ample evidence that the ship was in fact controlled by Zim 
American from New York. The language of the court in 
Cosmopolitan Shipping Co. v. McAllister, 337 U.S. 783, 795 
(1946. is wholly applicable to these assertions. 


"No single phrase can be said to determine 

the employer. One must look to the venture 

as a whole. Whose orders controlled the 

master and the crew? Whose money paid their 

wages? Who hired the crew? Whose initiative 

and judgment chose the rozte and the ports? ... 

No evidence has come to our attention that 

indicates that the general agent ever under- 

took to give orders or directions as to the 

route or the management of the ship while on 

voyage." 337 U.S. at 795- 

The mere fact that Zim American, through its subagents abroad, 
arranges for the hire of seamen and communicates with these 
subagents in instances such as a seaman's death cannot sup- 
port plaintiff's assertions that actual ownership and control 
of the ship resided in this New York corporation. 

Plaintiff finally urges that the case be tried 
under American law because Israeli law, the law of decedent's 
contract, provides no remedy. He claims that there is no 
guaxvantee of a jury trial or that the law of comparative 
negligence prevails. The purported illiberality of a for- 
eign maritime remedy was discussed in “*rakis v. Greek Line; 
Inc., 382 F. Supp. 774, 777 (E.D. Pa. 1974), and found to be 
an inadequate ground for the application of American law, or 
for retaining a case for decision under foreign law. This 
court is in accord with that decision. To invoke American 
law solely on the possibility of more generous relief for 
the plaintiff would ne the very notion of inter- 
national comity upon which the law of admiralty rests. 


See Lauritzen, supra, 345 U.S. at 581-2. y 
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The contacts between the events in this case and 
the United States are either fortuitous or completely in- 
substantial. There is no ground for the assertion of this 
court's jurisdiction under the .or5 Act, the Death on the 
High Seas Act, or General Mariti Law. Plaintiff's claim 
that the extent of American financial interest in Zim Israel 
is a genuine issue of material fact which can only be re- 
solved at trial is not supported by the evidence. Defendants’ 
motion to dismiss for lack of subject matter jurisdiction is 
granted. 

We likewise do not agree with plaintiff's conten- 
tion that the true role of Zim American presents an issue 
for trial. As is evident from the discussion above, Zim 
American is no/’more than the disclosed husbanding agent for 
Zim Israel and as such cannot be held liable as decedent's 
employer. The motion of Zim American for summary judgment 
dismissing the complaint as to itself on the ground that the 


cause of action against it is without merit is granted, 


II. Motion to Dismiss for Forum Non Conveniens 
Plaintiff, by his reliance on Gkiafis v. Steamship 
Yiosonas, 387 F.2d 460 (4th Cir. 1967) and Lodakis v. Uceanic 
Petroleum Steamship Co., 223 F. Supp. 771 (E.D. Pa. 1963), 
suggests that this court retain jurisdiction of this action 


and decide the issues on the basis of foreign law. Defendants 
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move to dismiss on the ground of forum non conveniens not- 
withstanding this court's conceded power to retain juris 
diction. Lauritzen v. Larsen, 345 U.S. 571, 575, 589-590 
(1953); The Belgenland, 114 U.S. 355 (1855). 

The doctrine of forum non conveniens had its 
origins in admiralty, and in a maritime suit between aliens 
the court must look both to Lauritzen contacts, supra, and 
to the classic forum non conveniens test enunciated in Gulf 
Oil v. Gilbert, 330 U.S. 501 (1947) for a resolution of the 
issue. Xerakis, supra, 382 F. Supp. at 776. As stated in 
Gulf Oil 

"Important considerations are the relative 

ease of access to sources of proof; avail- 

ability of compulsory process for attendance 

of unwilling, and the cost of obtaining at- 

tendance of willing, witnesses; ... and all 

other practical problems that make trial of 

a case easy, expeditious and inexpensive." 

330 U.S. at 508. 

Defendants herein assert as forum non conveniens 
grounds that all necessary documents are in Israel or Ecuador; 
all potential witnesses to the accident and to the widow's 
release are in Ecuador and most speak no English; all poten- 
tial witnesses for the vessel are in Israel or Greece; this 
court cannot compel the attendance of these witnesses; the 
expense of bringing witnesses here would be significant. 
Plaintiff counters that decedent's widow is now in New York 


and that the ship's logs and Coast Guard reports are in 


a English. This is not enough to withstand the observation 
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of the Gulf Oil court that "to fix the place of trial at a 
point where litigants cannot compel personal attendance and 
may be forced to try their cases on deposition, is to create 
a condition not satisfactory to court, jury or most litigants. 
330 U.S. at £11. This court is errecially mindful that many 
e witnesses, whether they appear in person or by depo- 
sition, will be heard through an interpreter, which is 
cl viously undesirable. 

The Gulf Oil court was also concerned with what it 
termed "[f]a:ctors of public interest.” It sought to avoid 
piling up litigation in congested centers which could be 
heard at its origins; burdening jurors in a community with 
no relationship to the litigation; and having courts untangie 
problems in foreign law 330 U.S. at 509. In the present 
case there may well be a foreign law problem wherever it is 
tried, in that the law of the contract is Israeli, but if 
plaintiff alleges fraud in the procurement of the widow's 
release (see footnote 4, supra) that tort is governed by 
the law of Ecuador. However, in either Ecuador or Israel, a 
court would have only one foreign law with which to famil- 
iarize itself, whereas in this forum, if the complaint is 
amended (an issue which we do not decide) the court will be 
faced with two. 

Plaintiff finally urges that because it is seven 


years since decedent's death and nearly four years since the 
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commencement of suit, it would be unjust to decline juris- 
diction on the basis of a motion made on the eve of trial. / 
Gkiafis v. Steamship Yiosonas; supra; Conte v. Flota Mercants 
Del Estado, 277 F.2d 664 (1960). This case has been so 

long in this forum first because of the necessity for sub- 
stituting a proper party as plaintiff (see footnote 1), and 
second because uf plaintiff's vigorous assertions that given 

ar Opportunity for full discovery he would be able to prove 
that the American financial interest in Zim Israel and Zim 
American was such that Jones Act jurisdiction would lie. 

Since the commencement of this suit defendants have indicated 
their desire to move for dismissal on the ground of forum non mv) 
conveniens. The court requested them to refrain from so 
moving until all discovery relating to the question of owner- 
ship and control was completed, a procedure mandated by 

Lekkas v. Liberian M.V. Caledonia, 443 F.2d 10 (4th Cir. 1971). 
There is no question here, 5 there was in Conte v. Flota 
Mercante .<1 Estado, supra, of defendants’ "failure to move 
for dismissal until libelant had expended both time and Pr 
money and the suit was about to be tried." 277 F.2d at 668, 
Any delay in the making of this motion is chargeable wholly 

to plaintiff's wide-rangin fforts to prove American owner- 
ship and control of the M/V DAHLIA. Having failed to so 
demonstrste, plaintiff cannot now use this lengthy discovery 


period to bootstrap himself into an equitable argument for 
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maintenance of the action in this forum based on lapse of time. 


Substantive contacts between this case and this 


forum are non-existent, and its trial in this forum, under 


foreign law and through interpreters, would be unnecessarily 


Retention of jurisdiction in a case 


difficult procedurally. 


such as that at bar is ultimately discretionary, and this 
court is guided in the exercise of its discretion by Judge 
Friendly's views, as expressed in Conte v. Flota Mercante 


Del Estado, supra. 


"It is prima facie undesirable that an over- 

burdened District Court should conduct a trial 

in a personal injury action between foreigners, 

with all the evidence on txe issue of liability 

ana much of the evidence on damages given in a 

foreign tongue by witnesses equally or more 

available in the foreign forum, and with re- 

liance having to be placed on expert testimony 

as to the governing law ...." 277 F.2d at 667. 

Defendants state that they will voluntarily submit 
tc trial of this action in either Ecuador or Israel, and that 
they will waive any objections there to jurisdiction or statutes 
of limitation. They have designated their agent in Guayaquil, 
Ecuador as their agent for service of process in that country. 
We shall incorporate these representations as conditions of 
the order of dismissal. We direct that as a further condition 
of dismissal defendants post a bond in the amountof $25,000.00 
to secure their appearance and the payment of any judgment 


against them pending the outcome of any foreign litigation. 


The order to be settled dismissing the claim in this libel 
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should contain apprcepriate provisions with respect to these 
conditions. 

Under the facts of this case we are compelled to 
find that there is no ground for retention of this suit in 
this forum; 2 that justice woul 2 more readily served by 
a trial before the courts of Ecuador or Israel. In light of 
the disposition made herein it is unnecessary to pass upon 
either of plaintiff's motions or defendants’ claim that the 
action is time barred. 

‘The motion to dismiss on the ground of forum non 
conveniens is granted. 


Settle order on notice. 


pe ee Te 


EDMUND L, PALMIERI 
U. S.D. J. 


Dated: New York, N. Y. 


FOOTNOTES 


This action was originally begun on July 6, 1971; by 
decedent's sister, a New York resident. Defendants 
objected, inter alia, that she was without standing 

to sue, and her counsel thereupon moved to have the 
Public Administrator of New York County appointed as 
decedent's personal representative and substituted as 
rlaintiff in this action. Letters of Administration 
«.2£e granted to the Public Administrator by the Sur- 
rogate's Court on June 18, 1973, and the Public Admini- 
sitrator was substituted as plaintiff in this action by 
sourt order on December 4, 1973. 


Emerican Israel Corporation, 30th Annual Report, 
President's Report, p. 1-2. 


In Southern Cross Steamship Co. v. firipis, 285 F.2d 
651 (4th Cir. 1960), the court found Jones Act juris- 
diction when at the time of the injury the corporate 
stock was owned 20% by an American and 80% by Greeks. 
However, it appeared that many of those Greeks were 
actually residents of the United States and that "the 
ship was really controlled from New York." 


On November 6, 1968, in Ecuador, decedent's wife signed 
a release of all her rights individually as decedent's 
widow and for their child in favor of Zim Israel Navi- 
gation Co., Ltd. and M/V DAHLIA for a consideration of 
$2,400.00. 


And see Xerakis v. Greek Line, Inc., supra, 382 F.Supp. 
at @tts 


"To try this case here under Greek law invades 
the prohibited area of which Justice Jackson 
spoke that ‘the plaintiff may not, by choice 
of an inconvenient forum, "vex," "harass," or 
"oppress" the defendant by inflicting upon him 
expense or trouble not necessary to his own 
right to pursue his remedy.’ ...[citing Gulf 
Oil] 330 U.S. at 508." 
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| SOUTHERN DISTR NEW YORK 


| Thomas I. Fitzgerald, Public Administrator 71 Civ. 2992 


° the County of New York, State of New 


York, as personal representative of Judge Palmieri 
Jacinto Vincente Mejia Renteria, 


NOTICE OF MOTION | 
Plaintiff, FOR REARGUMENT 


Israel Navigation Co., Ltd., et al., 


Defendants. 


NOTICE, that upon 
dated May 
|pleadings and proceedings here 


+} 
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1, 1S i will move this Court before the 


Honorable Edmund L. Palmieri, United States District Judge, 


| 
| 
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jat Room 2903 of the United States Court House, Foley Square, 


the Borough of Manhattan, City of New York, on the 10th day 
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June, 1975 at 10:00 c'clock in the forenoon of that day or 


soon thereafter as Counsel can be heard for an order 
| 
pursuant to Rule 9 (m) of the General Rules of this Court 


|granting reargument of the motions ruled upon in the Court's 


jopinion #42430, dated May 16th, 1975, including oral argument} 


jand for such other and further relief as the Court may deem 


| proper. 


| 
Dated: 


HILL,BETTS & NASH,ESQS. : ere r 
One World Trade Center THOMAS M. BREEN 
New York, N.Y. 10048 Attorney for Plaintirr 
466-4900 160 Broadway | 
Attorneys for Derendants New York, N.! 

BEekman 3- 
| 
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The motion for reargument is granted and thé 


eS ns 
court adheres to its opinion dated May 16, 1975. See by_D. OF MH 


filed herewith. 


opinion dated June 18, 1975, 


Dated: New York, N. Y. 


June 18, 1975 
Pye Opn ng 
——Ld- > 


EDMUND L, PALMIERI 
vu. &. Dv. Jd. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


THOMAS I. FITZGERALD, Public Admini- 
strator of the County of New York; 
State of New York, as personal repre- 
sentative of JACINTO VICENTE MEJIA 
RENTERIA;, Deceased; 


Plaintiff; 
-against- 


ZIM ISRAEL NAVIGATION ©O., ZIM 
ISRAELI NAVIGATION ©O., ZIM ISRAEL 
NAVIGATION CO. LTD., ZIM LINES and 
AMERICAN-ISRAELI SHIPPING ©O., INC.; 


Defendants. 


THOMAS M. BREEN, ESQ. 

160 Broadway 

New York, N. Y. 10038 
Attorney for Plaintiff 


3} 


= 
ae 
ow) 
— 
~ 
a) 
 — 
- 
si 
own 


HILL; BETTS & NASH, ESQS. 

One World Trade Center 

New York, N. Y. 10048 
Attorneys for Defendants 


ROBERT S. BLANC, ESQ. 
GREGORY W. O'NEILL, ESQ. 
Of Counsel 


MICROFILM 
JUN 1.8 1975 


PALMIERI, J. 

Plaintiff, pursuant to Rule 9(m) of the General 
Rules of this court moves for reargument of the motions 
ruled upon in the court's opinion dated May 16, 1975. The 
motion is granted and the court adheres to its opinion. 

Plaintiff now asserts that the court “apparently 
overlooked" the jurisdiction question with respect to the 
Death on the High Seas Act (DOHSA), because no case cited 
in the opinion refers to it specifically, and that he has 
an “absolute right" to sue in American courts under this 
act, either under American or foreign law. He claims 
that with respect to DOHSA "there is no such thing as 
jurisdictional contacts." 

In discussing the subject matter jurisdiction 
aspect of this litigation, the court cited Romero v. 
International Terminal Operating Co., 358 U.S. 354, 382 
(1959). It was there stated that the criteria advanced 
for evaluating jurisdictional contacts in Lauritzen v. 
Larsen, 345 U.S. 571 (1953) "were intended to guide courts 
in the application of maritime law generally." Plaintiff's 
attempt to read this sentence as referring to General 
Maritime Law so as to exclude DOHSA, and to claim for DOHSA 
an absolute jurisdictional mandate is wholly unsupportable. 

A similar claim as to jurisdiction was male with 
respect to the Jones Act in Lauritzen, supra, and the court 


— - 


therein, in rejecting the notion of universal applicability 
of the statute as contrary to principles of interiational 
comity observed 

"If read literally, Congress has conferred 

an American right of action which requires 

nothing more than that the plaintiff be 

‘any seaman who shall suffer personal in- 

jury in the course of his employment.' 

It makes no explicit requirement that 

either the seaman, the employment or the 

injury have the slightest connection with 

the United States. Unless some relation- 

ship of one or more of these to our national 

interest is implied, Congress has extended 

our law and opened our courts to all alien 

seafaring men injured anywhere in the world 

in service of watercraft of every foreign 

nation..." 345 U.S. at 566-67. 

Plaintiff's reading of the Death on the High 
Seas Act, which speaks only of "the death of a person... 
occurring on the high seas'' would produce a similar result. 
In the words of defendants, "A United States statute which 
grants aliens the absolute right to sue other aliens in 
our courts without regard to contacts with the jurisdiction 
is, in effect, a statute of cosmic application. The 
construction which plaintiff proposes is unsupported by 
law and repugnant to traditional concepts of comity and 
choice of law." 

Plaintiff now asserts that "when jurisdiction is 


expressly given by statute to a United States court by 


Congress, the court must hear the case and cannot decline 


jurisdiction."' However, none of the cases upon which 
plaintiff relies deals with the Death on the High Seas 

Act; and it is manifest that that act confers no absolute 
jurisdiction. 

Plaintiff's reliance upon 46 U.S.C.A. § 597 as 
being analogous to the Death on the High Seas Act is wholly 
erroneous. That statute deals with payment of seamen in 
ports. It details the demands which a seaman on a vessel 
of the United States may make for wages when in port, and 
concludes; "this section shall apply to seamen on foreign 
vessels while in harbors of the United States, and the 
courts of the United States shall be open to such seamen 
for its enforcement" (emphasis supplied). As discussed 
in Strathearn S.S. Co. v. Dillon, 252 U.S. 348 (1920), the 
Congressional intent behind this aspect of the statute was 
to place foreign and American seamen on an equality of 
right insofar as this statute was concerned in order that 
employers would not favor the employment of foreign seamen, 
who could not sue for wages, at the expense of American 
seamen. The Strathearn court also made reference to 
Patterson v. Bark Eudora, 190 U.S. 169 (1902), wherein it 
was held that "the jurisdiction of this government over 
foreign vessels in our ports was such as to give authority 


to Congress to make provisions of the character now under 


consideration," 


Unlike 46 U.S.C.A. § 597, DOHSA contains no 
mandatory language with respect to its enforcement in 
courts of the United States, nor does it set forth any 
explicit jurisdictional contact, such as the presence of 
the ship in a United States harbor. 

Nothing in the history of DOHSA indicates a Con- 
gressional intent to invite aliens to pursue their death 
claims in our courts regardless of contacts with the juris- 
diction. See Wilson v. Transocean Airlines, 121 F. Supp. 85 
(N.D. Cal., 1954, Goodman, J.) As stated by then District 
Judge Irving R. Kaufman in Bergeron v. Koninklijke Luchtvaart 
Maatscl.cppij, N.V., 188 F. Supp. 594, 597 (S.D.N.Y. 1960) 

"It seems clear that the primary purpose 

for the enactment c®°® the Death on the 

High Seas Act was to assure that there 

would be some recovery for the wrongful 

death of American citizens dying in 


disasters on the high seas," 


Plaintiff now seeks to amend his complaint pursuant to 


3 
46 U.S.C.A. § 764 to allege foreign law, as if that section 


of DOHSA, which permits maintenance in admiralty of a right 
of action granted by the law of any foreign state on account 
of death by wrongful act; gives him an absolute right to 
proceed in our courts. fact, it is no more than a 
recognition of choice of law principles. Bergeron, supra 


at 597. 


* Now Chief Judge of the Court of Appeals for the Second 
Circuit. 


Plaintiff relies upon Tsangarakis v. Panama 5.58. 
Co., 197 F. Supp. 704 (E.D. Pa. 1961), a DOHSA case in which, 


despite the complete absence of contacts with the United 

States, the District Court assumed jurisdiction. The opinion 

did not discuss subject matter jurisdiction, but it denied 

« motion to dismiss on forum non conveniens ereuiite which, 

if granted, would have relegated plaintiff t. ». Greek court. 

If DOHSA conferred the "absolute" jurisdiction, analogous 

to that in 46 U.S.C.A. § 597, which plaintiff claims for it, 

the Tsangarkis court could not h»ve entertained a forum non 

conveniens motion which might have ousted the case com- 

pletely from American courts, a point which plaintiff over- 

looks. Additionally, the views of the Tsangarkis court 

with respect to forum non conveniens are not consonant with 

those of the Second Circuit as expressed by Judge Friendly 

in Conte v. Flota Mercante Del Estado, 277 F.2d 664, 667 

(2nd Cir. 1960), to which we have already noted our adherence. 
The court reaffirms the views expressed in its 

opinion and plaintiff's request to amend his complaint to 

allege foreign law under 46 U.S.C.A. § 764 of the DOHSA 

is denied. 


It is so ordered. 


Dated: New York, N. Y. ‘ 
June 18, 1975 S| " 
4 


EDMUND L. PALMIERI 
U. &. D. Jd. 


— 


FOOTNOTES 


Plaintiff's original answer made no claim of an 
“absolute right" to proceed in an American court 
under DOHSA, It urged only that the contacts be- 
tween this case and the United States were sub- 
stantial enough for the court to retain jurisdiction 
and apply American law. 


Lakos v. Saliaris, 116 F.2d 440 (4th Cir. 1940) ¢eals 
with 46 U.S.C.A. § 597, Payment in ports. O'Donnell 


v. Elgin, Joliet & Eastern Railway Co., 193 F.2d 348 
(7th Cir. 1952) is a Federal Employer's Liability 
Act case, 45 U.S.C.A. § 51. Federal Savings and 
Loan Insurance Corp. v. Krueger, 435 F.2d 633 (7th 
Cir. 1970) and Mach-lronichs, Inc. v. Zirpoli, 

316 F.2d 820 (9th Cir. 19 e concerned with the 
abstention doctrine. Romero v. Weakley, 226 F.2d 


399 (9th Cir. 1955) deals with claims raised under 
the Civil Rights Act and the Fourteenth Amendment. 


It appears from plaintiff's reply that he wishes to 
allege Ecuadorian law. Although decedent was a 
citizen of Ecuador, he died sooard an Israeli vessel; 
and the articles which he signed provided that Israeli 
law would govern, 


Re- MICROFILM 


MICROFILM 


Ut 2 4 876 


WUL'0 5B! 


— 
— 


lary ENNARSEN 


esi 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eed “<<< meee meee ene =x 


THOMAS I. FITZGERALD, Public Administrator 
of the County of New York, State of New 
York, aS personal representative of the 
estate of JACINTO VICENTE MEJIA RENTERIA, 


ORDER 


Plaintiff, 
: 71 Civ. 2992 
~against- Judge Palmieri 


ZIM ISRAEL NAVIGATION CO., ZIM ISRAELI 


) pers 

NAVIGATION CO., ZIM ISRAEL NAVIGATION CO. 

LTD., ZIM LINES and AMERICAN-ISRAELI 

SHIPPING CO., INC., 

Defendants. 

eee 
The defendant, Zim Israel Navigation Co., Ltd., having 
| 
| moved this Court on the 3rd day of April 1975, for an order 
| pursuant to Rule 56 F.R. Civ. P. dismissing the complaint for 
lack of subject matter jurisdiction and as time barred or in 
| the alternative, for an order pursuant to Rule 126 F.R. Civ. P. 
dismissing the action on the ground of Forum non conveniens, and 


——a 


due deliberation having been had, 


NOW, upon reading and filing the notice of motion dated 


| 
|| March 19, 1975, the affidavit of ROBERT S. BLANC, a member of 


the firm of Hii Betts & Nash, attorneys for the defendants, 


dated the 19th day of March 1975, with the memorandum of law and 


Exhibits "A" vhrough "D" attached thereto in support thereof, 


the answering affidavit of THOMAS M. bREEN, attorney for plain- 


tif’, dated the 28th day of March 1975, with memorandum of lew 
and exhibits attached thereto or referred to therein, in oppo- 
sition thereto; and the reply memorandum of Robert S. Blanc and 


Gregory W. O'Neill with Exhibits "A" and "B" attached thereto, 


fi Ah pdpchaud Deerecce 
+ the causes of action against Zim Israe) 


that 
A 
under the Jones Act, eath on the High Seas Act and General 


Maritime Law are dismissed for lack of subject matter juris- 
Giction, and it is further 

QRDERED, thac any further claim which plai: tif? say 
have against defendant Zim Israel is dismissed on the ground o7 


f? oO 


t 
Forum non conveniens provided: (1) plaintiff is given 9® days 


JX 


from the entry of this order to reinstitute this action in either 
Ecuador or Israel; (2) Zim Israel agrees tc appear and answer 
in any such action in either Ecuado sl; (3) Zim Israe) 
consents to waive the defense of statute of limitations and ali 
objections to the jurisdiction of the courts of Ecuador and 

| Israel; (4) Zim Israel issues a letter of indemnity in tne 

|| amount of $25,000.Cl to secure its appearance and the payment 


pe | of any judgment against it pending the outcome of any such ac- 
et tion instituted within said period. 


(Oe 
Sina Gas! 


{| Dated: New York, New York 
' 


Y‘vUNMeC ™, 1975 
|} * (5) that in the event plaintiff finds it necessary to institute 
| an action with reference to the bond or letter of indemnity 1 
S | the amount of $25,000.00 that the defendants and any other | 
person responsible for the payment of $25.000.00, as guarantor 
surety. indemnitor, or otherwise will accept service of process 
through Lamorte, Burns & Co One World Trade Center. New York 
New York 


-2< } 


THOMAS I. FITZGERALD v. ZIM ISRAEL NAVIGATION CO., 
ZIM ISRAELI NAVIGATION CO., LTD, ZIM LINES and 
AMERICAN-ISRAELI SHIPPING CO., INC., 71 Civ. 2992 


In filing the attached order the court is mindful 
of a very recent decision by the Court of Appeals for the 
Second Circuit, Fitzgerald v. Texaco, Inc. and Texaco Panama; 
Inc., slip opinion Nos. 195 and 205, Docket Nos. 74-1958 and 
74-1468 (June 25, 1975) of which the parties have apparently 
had no notice. This decision would appear to dispose of any 
doubt concerning the correctness of the conclusions set forth 
in this court's opinions of May 16, 1975 and June 18, 1975. 


Dated: New -¥ork, N.Y. e 
July 3, . S 


EDMUND L. PALMIERI 
0.3.0.7. 


| 

|| UNITED STATES DISTRICT COURT 
| 

SOUTHERN DISTRICT OF NEW YORK 


THOMAS I. FITZGERALD, Public Administrator : 
|| Of the County of New York, State of New 
|| York, as personal representative of the : wn 
estate of JACINTO VICENTE MEJIA RENTERIA, ORDER ¢ eng! 


Plaintiff, — 7l Civ. 2992 | 
: Judge Palmieri 


~against- 

| 

i} ZIM ISRAEL NAVIGATION CO., ZIM ISRAELI 

| NAVIGATION CO., ZIM ISRAEL NAVICATION CO. 
| LTD., ZIM LINES and AMERICAN-ISKAELI 

|} SHIPPING CO., INC., 


Defendants, 


i| The defendant, Zim-American Israeli Shipping Co., Inc., 


sued herein as American-Israeli Shipping Co., unc., having moved 


igi“ Court on the 3rd day of April 1975, for an order pursuant 
= to Rule 56, dismissing the complaint for failure to state a 
meritorious claim against it, and due deliberation having been 
=| had, 
NOW, upon reading and filing the notice of motion dated 
March 19, 1975, the affidavit of ROBERT S. BLANC, a member of the 


firm of Hill, Betts & Nash, attorneys for tne defendants, dated 


the 19th day of March 1975, with the memorandum of law and 


Exhibits "A" through "D" attached thereto, in support thereof, 


the answering affidavit of THOMAS M. BREEN, attorney for plain- 


|tiff, dated the 28th day of March 1975, with memorandum of law 


Mt 


as to itself on the ground that the cause of action against it 


and exhibits attached thereto or referred to therein, in oppo- 


sition thereto; and the reply affidavit of ROBERT S. BLANC dated 
the 4th day of April 1975, it is 
idly - vterte 
ORDERED,/that tHe motion of Zim-American Israeli 
Shipping Co., Inc., pursuant to Rule 56 of the Federal Rules of 


Civil Procedure, for summary judgment dismissing the complaint 


is without merit is granted. 


a —— a —— nae te 
U.S.0.C.J- , 
ee -r 


JUDGMENT ENTERED ~ 77/7/74 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF .<W YORK 


conference pursuant to local Calendar Rule 6 and 13 and Rule 16 
of the Federal Rules of Civil Procedure, and the following action 


REO AR Sag ee PE EE 4 


THOMAS I. FITZGERALD, Pubiic Adminis- 


biis 71 Civ. 2992 
trator of the County of New York, State 
of New York, #s personal representative Judge Palmieri 


of the estate of JACINTO VINCENTE MEJIA 
RENTERIA, 


Plaintiff, 
-against- 
ZIM ISRAEL NAVIGATION CO., ZIM ISRAELI 


NAVIGATION CO., ZIM ISRAEL NAVIGATION CO. 
LTD., ZIM LINES and AMERICAN-ISRAELI 
SHIPPING CO., INC., MAR 25 875 


Defendants. $ D aX: 
me et 


On December 19th, 


1974 


1 » the parties in this action or 


their attorneys appeared before the Court at a pre-trial 


action should be based on this order. No issues raised by the 


pleadings are abandoned. 


2. It is plaintiff's contention that: 


In May, 1967, the decedent joined the S.S. DAHLIA, 


Veve 


in the Steward's Dept. 


was taken: 
1. The parties agreed that the trial of this 
During the course of his employment on 


the vessel, he became a deck seaman. On April 19th, 1968, he 
was ordered to slush or paint with grease the boom cable and 


other appurtenances from the first bow mast at No. 1 hold of the 


vessel. While engaged in doing this work and related acts, he 


was caused to fall. As a result, he was seriously injured and 


died thereafter. 


The defendants, their officers, agents anc employees 
were negligent and the ship unseaworthy in the following 
respects: 

1. Permitting an inexperienced, apprentice, second 
class seaman to go aloft in dangerous conditions 
- when the vessel was rolling unduly and the 
sea was agitated beyond normal. 


2. Failure to wait for more favorable weather 


conditions or to wait for a harbor where the 


work ordered for my husband could be safely 


3. Failure to instruct the decedent properly anc 
thoroughly in the work of going aloft. 
| 4, Failure to have competent deck ‘officers, | 
boatswain, supervisors and co-employees. 
©, Issuance by the boatswain and the mate in 


charge of an improvident dangerous order to 


the decedent. 


O* 
‘ 


Failure to promulgate and enforce rules for 
the safe performance of work under existing 
conditions. 


. Failure to furnish a safe place to work. 


@ 


. Failure to inspect and rectify working 
conditions before the decedent was ordered to 
work. 

9. The Captain and other deck officers did not | 

give the decedent proper, prompt and adequate 


medical treatment. 


Failure to summon medical assistance and other 
aid from Yokohama or other Japanese territory 
for the relief of the decedent when he was 
injured. 

Not giving sufficient aitention to the symptoms 
of the decedent so that proper treatment could 
be prescribed. 

Not having officers and seamen with knowledge 
and ability sufficient and suitable to their 
calling. 

Not returning to Yokohama or other port after 
the decedent was injured, so that he could get 
complete medical treatment. 

Pailure to lessen the speed of the vessel and 
to take other measures tc insure the safety of 
the decedent when he was ordered to work der 
unseaworthy conditions. 

Failure to lessen the speed of the vessel and 
to take other measures for the care, comfort 
and safety of the injured man after he had been 
hurt. 

is the contention of the defendants that: 


The causes of action under the Jones Act 


(46 USCA 688) are time berred by the statute 


of limitations. 

The causes of action under the Death on the 
High Seas Act (46 USCA 761 et seq) are time 
barred by the statute of limitations. 

The causes of action under the General Maritime 
Law are time barred by laches. 

There is no Jones Act jurisdiction over this 


action. 


is no Death on the High Seas Act 


jurisdiction over th 


There is no United States general maritime law 
jurisdiction over this action. 


The plaintiff does not have the capacity; 


ct 
s 
< 
°o 


A release was executed in its favor. 
11. The M.V. DAHLIA was in all respects seaworthy. 
| 12. Said defendant was not negligent and did not 
cause or contribute to any injury or damage 
sustained by the plaintiff. 


plaintiff were caused by the negligence of the 


13. Any injuries or damages sustained by the 
decedent and/or a prior existing physical 
condition of the decedent. 

14. Said defendant does not agree with the conten- 

| tions of the plaintiff on the occurrence of 


the injuries and death of the decedent. 


It is the contention of Zim American Israeli Shipping 


15. It never owned, operated, managed or controlled 
the vessel M.V. DAHLIA at any time. 


It never employed the decedent. 


——— ne ee 


2. (b) The parties stipulated the following facts: 
At 1555 S.M.T. on April 19th, 1968, the plaintiff's 
decedent was injured during his employment o- the M.V. DAHLIA. 
About 0001 G.M.T. on April 21st, 1968 Captain 
Mendelson of the M.V. DAHLIA, radined the U.S. Coast Guard Cutter 
Chautauqua, for medical advice. 
At 0190 S.M.T. April 23rd, 1968, plaintiff decedent 
aboard said vessel while under the care of Lt. Merrill S. 
suard 


Coast Cutter Chautauqua. 


On June 18th, 1973 the Surrogate's Court and for 


the County of New York, granted letters of administration on the 


goods, chattels, and credits of JACINTO VINCENTE MEJIA RENTERIA, 
deceased, not a resident of New York County, to the Public 
Administrator of the County oi’ New York. 


The suit was filed on July 6th, 1971, in the 


U.S.D.C., SDNY by Mercedes Alvarez Renteria, as personal 


representative of the estate of the deceased JACINTO VINCENTE 


MEJIA RENTERIA, against, ZIM-ISRAEL NAVIGATION CO., ZIM ISRAELI 


NAVIGATION CO., ZIM ISRAEL NAVIGATION CO, LTD., ZIM LINES and 


AMERICAN-ISRAELI SHIPPING CO. INC., the docket number of 71 Civ. 4992 


3. A. The exhibits each party now expects to offer 


at the trial are those identified in this order. Should any 
party hereafter decide to offer additional exhibits prompt notice 
of the fact shall be given to each other party and to the Court 
by serving and filing a supplemental pre-trial memorandum. The 
supplemental pre-trial memorandum may be in a short form state- 
ment filed with the deputy clerk for calendars unless served at 
trial, when it is to be filed with the trial judge. It shail 

set forth the reason why the exhibit was not heretofore identifie 


No exhibit may be offered at trial unless identified in a pre- 


trial memorandum except for the purpose of impeachment. 


e and complete. 
is waived. 
nts 


which 


identifie 


a 


under the hearsay 
™ ea 


to be offered by the 


plaintiff at 


complete file of the 


death of Jacinto 


Office of Chief 
These pages refer t 
— 


U.S. Coast Guard. 


Transcript of testimony of witness Ignacio 


Ortega. 


Transcript of «oestimony of witness Hugo 


decedent 


bs 


bs 


from the 


Maritime Safety Agency, Tokyo, Japan. 
Letter from National Insurance institute, 
September 7th, 1973, Head Office, 13 
Weizmann Ave. Jerusalem 91900, Israel. 

Letter from National Insurance Institute, 


October 16th, 1973, Head Office, 13 Weizmann 


Ave. Jerusalem 91900, Israel. 
Letter from National Insurance Institute 
November 20th, 1973, Head Office 


Weizmann Ave. Jerusalem $1900, Israel. 


Sertified copy of a 3-page autcpsy report - 
Jated April 26th, 1968-said certificate 

dated April 29tn, 1975 by Richard Y.K. Wong, 
M.D. Acting Chief Medical Examiner, Honolulu, 
Hawaii. 

Diagram drawn by witness Salazar Coello, at 


his deposition. 


Letter of February 18th, 1975, signed by Lt. 


Charles T. Nixon, from U.S. Naval Station FP 


— 


San Francisco 96614 referring to a five-page 
attachment - copies furnished to defendants. 
Attached appendix of three-pages 1, ii, iii, 
defendants consent to admission; defendants 


ahd vy 


object to IV and V. 


The following are the exhibits to be introduced by the 


defendants. 
AB (1) 
AB (2) 
AB (3) 
AB (4) 


(8) 


gp 40 (9) 


(10) 


Release executed by Betty Cusme de Mejia, 
in favor of Zim, dated the 6th of November, 
1968, in the amount of $2,400.00. 

Voucher, signed by Betty Cusme de Mejia, 


acknowledging receipt of $2,400.00 in full 


and final settlement. 


Canceled check to the order of Mrs. Betty 
Cusme de Mejia - widow of Jacinto Vicente 
Mejia Renteria, dated November 2gth, 1968, 

in the amount of $2,400.00. 

Report of injury - Mendelson A for identifi- 
cation. 

Chief Officer's Log Book B for identification 


Mendelson. 


Official Log Book abstract C for identification 


Mendelson. 

loyment agreement of May 8th, 1967. 
Payroll records from May 8th, 1967, to April 
26th, 1968. 
Sign-on physical report. 


Transcript of testimony of Captain Mendelson. 


Both parties reserve the right to introduce any other 


exhibits they deem advisable at the time of trial and will give 


each other notice of such ex ibits in a supplemental pre-trial 


memorandum, except for exhibits to be introduced for purpose of 


impeachment. 


4, The parties agree that the witnesses whom each 


party now intends to call, along with the specialty experts to 


be called, are listed in this order. Should any party hereafter 
decide to call any additional witnesses, prompt notice of their 
identity shall be given to each other party and to the Court by 
serving and filing a supplemental pre-trial memorandum. The 
supplemental pre-trial memorandum may be in a short form state- 
ment filed with the deputy clerk for calendars wmless served 
at trial, when it is to be filed with the trial judge. It shall 
set forth the reason why the witness was not theretofore identi- 
fied. No witness may be called at trial unless identified in 
a pre-trial memorandum, except for those to be called for purpose 
of impeachment. 

Witnesses for plaintiff: 

Betty Cusme Renteria - widow 


Ignacio Ortega - transcript of deposition 


Hugo Salazar - Coello - transcript of deposition 

Other crew members of the SS DAHLIA, if available 

Doctor Robert Tuby, Medical Expert, expert on marine 

customs and usages. 

Witnesses for defendants: 

Captain Mendelson - of the SS DAHLIA - 

transcript of examination before trial, Second Mate 

Nikos Pantellos, Dr. Merrill S. Chernov and a marine 

expert and medical expert to be identified. 

5. The parties agreed to limit the number of expert 
witnesses as follows: 

Tne plaintiff will call no more than one expert 

witness on the issues of injuries, causation, failure of proper 
medical treatment anddeath. In addition, the plaintiff will 


call one expert witness marine customs and usages. 


The defendants agree to call no =.¢e than one 
expert witness on the issues of injuries, causation, failure 
of proper medical treatment and death. The defendants will also 
call one expert witness on marine customs and usages. 

6. The plaintiff further contends that: 

Decedent sustained the following injuries: 

Unconsciousness, pain and suffering, mental and 
physical anguish, semi-consciousness, delirium, loss of control 
over bodily movements, bleeding, bump on the head and swelling, 
edema-left occipital scalp, tracheostomy wound, subgaleal 
hemorrhage, skull fracture, subdural hematoma-right, cerebral 
congestion-slight, cerebral edema-moderate to marked, sub- 
arachnoid nemorrhage, cerebral hemorrhage and contusion, intra- 


cerebral hemorrhage. 


CAUSE OF DEATH: Cerebral hemorrhage and contusion due to trauma. 


The decedent was injured on April 19th, 1968, and | 


died aboard the vessel om April 23, 1968. The plaintiff makes 
the following claims for damages: 

Pain and suffering of decedent before his death, 
loss of nurture and guardianship of infant daughter, loss of 
affection and companionship, grief and sorrow to the survivors 
because of decedent's death, pecuniary loss, loss of work and 
help in household duties, loss of future increase in salary, 
income and fringe benefits, allowance for inflation, future 
pension and other fringe benefits; interest from the date of 
death, loss of society. 

The decedent was born on August 16, 1944, and at 
the time of his death, on April 23, 1968, was approximately 24 
years old. He had a work expectancy of forty-one years and 4 


life expectancy of forty-six years. 


| 
} 


The dece¢ nt's widow was born on October 15, 1948, 


husband's death. She has a life expectancy of fifty-one years. 


' 
| 
and was approximately nineteen and one-half at the time of her 
| 


Their daughter was born om December 24, 1965. 


She was about two and one-half at the decedent's deat She 


is entitled to support for eighteen and one-half years, wtil 
she is ‘2l. | 
The couple were married on February 5, 1965. 
The decedent earned approximately between $1,500, | \ 
and $1,800 per year. The pecuniary loss te his family approxi- 
||} mates $900 per year. 
T. The parties also agreed on the following matters: 
Plaintiff? at this time expects to require two 
trial days; the defendants at this time expect to require two 
days. 
8. The issues to be tried are formulated by the 
Court (with the consent and agreement of the parties) as toLiows :| 


1) are the causes of action alleged herein time 


2) Is there Jones Act, Death on the High Seas 


i 
barred? 
| 


and/or United States general maritime law juris- 


diction over the law suit? 


Does plaintiff have the capacity to sue? 

Is this law suit subject to the defense 

non conveniens? 

Is the release executed on behalf of Zim Israel 
Navigation Co., Ltd. validly executed and a 
defense to the acticn? 

Who was the employer of the decedent? 

Who owned the vessel MV DAHLIA? 


Were defendants negligent as contende: 


e MV DAHLIA unseaworthy as 
paragraph 2. herein? 
If the defendants 
nt sustain his 

death as a proximate 
If the MV DAHLIA was unseaworthy as 

the unseaworthiness a proximate cause of 

injuries and death of the decedent? 


the decedent chargeable with ccatributory 


negligence as contended in paragraph 2(4) 


herein? 

Did any prior existing physical condition cause 
or contribute to the injury of the decedent. 
How much in damages is the plaintiff entitled 
to recover from the defendants because of their 
alleged negligence and the unseaworthiness of 


the S.S. DAHLIA? 


AAN CENT ON F 
CONSENTED TO: 


EF - 
Thomas M. Breen 


Attorney for Plaintiff 


THOMAS I, FITZGERALD, Public Administrator, etc. v. ZIM ISRAEL 
NAVIGATION CO., ET AL., 71 Civ. 2992 ELP 


a 


Plaintiff styles this motion as a request for an order imposing 
sanctions on defendant pursuant to Fed, R, Civ. P. 37(a) for 
failure to make disclosure. 


Irrespective of the question of whether such relief is actually 
available under section (a) of Rule 37, it appears that significant 
circumstances have intervened in this case that arguably served 

to justify defendants' reluctance to proceed with discovery, 
Imposition of sanctions is therefore not warranted, 


Now that the case is in a posture in which it can proceed toward 
trial in an orderly manner, defendants are directed to comply 
with plaintiff's demands for disclosure within sixty days from 
the date of this decision. 


Since both parties have put forward gubstantial grounds for 
their positions on this motion, each party is to bear its own 
costs. 


It is se ordered. 


XN 


Dated: February 25, 1974 
EDMUND L, PALMIERI 
Uy. Me. ls ais pe 


\ [MICBOF ITN | 
7 


FER 2 & 187A 


UNITED STATES DISTRICT COURT 
SOUTHERN DisTRICT OF New YorK 


NEW YORK. N. Y. 10007 
CHAMBERS OF 

EOMUND L. PALMIERI! 
DISTRICT JUDGE 


4 November 1974 


Thomas M. Breen, Esq. 
160 Broadway 
N.¥.C. 10038 
Renteira v. Zim Israel 
Robert S. Blanc, Esq. Navigation, Co. 
Hill, Betts & Nash 71 Civ. 2992 
1 World Trade Center 
N.Y¥.C. 10048 


Gentlemen: 


A pre-trial conference in the above captioned matter will be 
held on December 19 at 4 P.M. 


Trial in the above captioned matter has been set down for’ the 
beginning of February, 1975. 


Yov ’s sincerely, 
i he 
YS ee 
ef hes 


Pat 


i ¥ 
Lynn Hwécht Schafran 
Law Clerk 


GEORGE YAMAOKA 
cowin LONGCOPE 
cu evs 

JOHN F. LANG 
ROBERT S. BLANC 
BENJAMIN €. HALLER 
oavio Cc. WOOO 
ROBERT +. PETERSON 
DAVIO |. GILCHRIST 
ROBERT W. MULLEN 
ALLAN J. BEROON 
MARLENE 0. OANIELS 
COWARO WH. OUGGAN, we 
MARK M. JAFFE 


HILL, BETTS & NASH 
ONE WORLD TRADE CENTER r 
SUITE 5215 
NEW YORK, N.Y. 10048 


TEL. (212) 466-4900 CHARLES 6. WILL (1866-1080) 
GEORGE W. BETTS, UR. (167!-198@) 


J. NEWTON NASH (1690-1059) 


WASHINGTON 


[701 PENNSYLVANIA AVENUE i 


WASHINGTON, 0.C. 20006 
TEL. 202-296-7133 


December 4, 1974 WILLIAM ®. JOYCE, JR 


RESIOCENT COUNSEL 


TOKYO 
YAMAOKA & YOSHIMOTO 
NO I-1, 2 CHOME 
SHIMBASH!, MINATO KU 
TOKYO, JAPAN 


Thomas M. Breen, Esq. cess new rome saa 
160 Broadway ALL CABLES: HILLBETTS 


New York, N. Y. 10038 


Dear Sir: 


folic.ing 


Re: Thomas I. Fitzgerald Pub. Ad. Ca. oF 
N.Y. as personal representative of 
Jacinto Vincente Mejia Renterta vs. 
Zim Israel Navigation Co. Ltd. et al 


___ en EE 


We notice from a revie”’ of our file that the 
have not yet been forwarded to us: 


1. The signed deposition of Ignacio Ortega 
taken in Miami on August 16, 1974; and 


2. Answers to defendant's Interrogatories ry 
propounded October 17, 1974. 13 
Because the date of trial is rapidly approaching “Sas 


we would appreciate your prompt attention in this matter. 


GWO'N:of 


very truly yours, 
HILL, BETTS & NASH 


Meats kK) OA 


Gregory W. O'Neill 


UNITED STATES DISTRICT COt 
SOUTHERN DISTRICT OF NEW 


THOMAS I, FIZGERALD, Public administra- 
tor of the County of New York, State of New 
York, as personal representative of the esta- 
te of JACINTO VICENTE MEJIA RENTERIA, 
Deceased, 
NOTICE OF 
Plaintiff, : APPEAL 
~against- 
ZIM ISRAEL NAVIGATION CO,, ZIM ISRAELI 
NAVIGATION CO., ZIM ISRAEL NAVIGATION Y 
CO., LTD., ZIM LINES and AMERICAN - JUL 36 
ISRAELI SHIPPING CO., INC., 


Defendants. 


NOTICE IS HEREBY GIVEN that THOMAS L FIZGERALD ® 
plaintiff above named hereby appeals to the United States Court 
of Appeals for the Second Circuit from the final order and judgment 
of the Honorable Edmund Palmieri, U.S.D.J., dated July 3rd, 1975, 
granting judgment against the plaintiff, THOMAS L FIZGERALD 
as personal representative of the estate of JACINTO VICENTE 
MEJ IA RENTERIA, Deceased and in favor of the defendant ZIM 
ISRAEL NAVIGATION CO.,LTD., dismissing plaintiff's action on 


the ground of Forum non conveniens and for lack of subject matter 


jurisdiction; and the plaintiff also appeals to the United States Court 


of Appeals for the Second Circuit from the final order and judgment 
of the Honorable Edmund Palmieri, U.S.D.J., dated July 3rd, 


1975, granting summary judgment in favor of the defendant , ZIM- 


Y ISRAELI SHIP and d sing ¢ 
ymplaint as to that defendant. 
Dated: 
July 29th, 1975 
=, 
THOMAS M, BREEN 
Attorney for Plaintiff 
Office & P.O. Address 
160 Broadway 


COPY RECEIVED 


& NASH 


